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STATEMENT OF QUESTIONS PRESENTED 


1. Whether, in the trial of an action for damages for 
personal injuries, evidence showing that the plaintiff drew 
compensation from his employer’s insurance carrier was 
properly admitted; 

2. Whether in the trial of such action, evidence showing 
that the plaintiff, during part of his period of disability, 
received gratuitous payments from his employer was prop¬ 
erly admitted; 

3. Whether in the trial of such action for damages for 
personal injuries in which the plaintiff has elected to pur¬ 
sue his remedy against the alleged third party tort feasor, 
it was error to permit the defendant to argue to the jury 
that such election was based upon plaintiff’s belief that 
he could thereby secure an award greater than he might 
have had under the Workmen’s Compensation Act, and 
that even if the jury should find against the plaintiff, his 
other remedy would still be available; 

4. Whether in the trial of such action, the question of con¬ 
tributory negligence having been raised by the defendant, 
and there having been evidence to show that in any event 
the defendant, by proper care, might have prevented plain¬ 
tiff’s injuries, the plaintiff’s prayer for instruction of the 
Doctrine of the Last Clear Chance was properly denied; 
and 

5. Whether, in the trial of such action, it is a proper 
instruction that absence of negligence in defendant’s orig¬ 
inal act which caused the first of a series of damaging 
blows to the plaintiff thereafter relieves the defendant 
from exercising reasonable care to avoid further injuries 
to the plaintiff. 
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IN THE 


United States Const el Appeals 

Foe the District op Columbia Circuit 


No. 10768 


HUGH MILLER, Appellant, 
v. 

POTOMAC ELECTRIC POWER CORPORATION, 
a corporation, Appellee. 


Appeal from the United States District Court for the 
District of Columbia. 


JURISDICTIONAL STATEMENT 

Jurisdiction is conferred by Title 28, Section 1291, of 
the United States Code. 

STATEMENT OF FACTS 

Hugh Miller was an employee of Paving Supply & Equip¬ 
ment Company. His employer, having sold to the defen¬ 
dant a new tractor and at the defendant’s request having 
installed thereon a power unit owned by the defendant, 
sent plaintiff on the 9th of May, 1947 to the defendant’s 
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premises to instinct the defendant’s employees in regard 
to maintenance of the tractor, and to assist in connecting 
the tractor to a carry-all owned by the defendant. While 
so engaged in connecting the tractor to the carry-all, Ruhl- 
man, an employee of the defendant, was operating the 
tractor while the plaintiff, atop the carry-all, was prepar¬ 
ing to reeve cable through the shieves which would enable 
it to be properly wound around a drum attached to the 
power unit. When all was in readiness the plaintiff re¬ 
quested Ruhlman to start the drum turning slowly as could 
have been done by proper engagement of a clutch and by 
fixing control levers on the power unit in proper position. 

As requested, Ruhlman started the drum turning and 
some time thereafter it began to spin at a very fast rate. 
Noticing its acceleration, the plaintiff called to Ruhlman 
to shut it off, and two other employees of defendant like¬ 
wise called to him to shut it off. Despite which and despite 
the fact that he was in a position to stop the drum’s rota¬ 
tion by any one of several methods and matter of one or 
two seconds, Ruhlman took no action at all until after 
loose cable, which had been unw r ound for the purpose of 
reeving, had been set in violent, uncontrolled motion and 
had repeatedly struck and mauled the plaintiff. 

Plaintiff elected to pursue his remedy against the defen¬ 
dant in lieu of taking an award under the Workmen’s Com¬ 
pensation law’. 

After the admission over plaintiff’s objections, of testi¬ 
mony concerning payments received under the Workmen’s 
Compensation Act, and gratuitous payments received from 
plaintiff’s employer, and after instructions given over 
plaintiff’s objections, the jury found for the defendant. 
Thereafter, plaintiff filed a motion for a new trial, which 
was overruled. From the judgment entered pursuant to 
the verdict of the jury this appeal is taken. 
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STATEMENT OF POINTS 

1. The Court erred in permitting testimony to the effect 
that the plaintiff received compensation from his employer 
during the period of his disability. 

2. The Court erred in permitting in evidence the fact that 
the plaintiff received workmen’s compensation payments 
during the period of his disability. 

3. The Court erred in permitting counsel for appellee to 
inform the jury that appellant had received compensation 
and still had another available remedy. 

4. The Court erred in permitting counsel for appellee to 
speculate concerning appellant’s motives behind his elec¬ 
tion of remedies. 

5. The Court erred in permitting testimony concerning 
the existence of a file at Workmen’s Compensation Com¬ 
mission and testimony as to the insurance carrier’s lia¬ 
bility. 

6. The Court erred in its refusal to instruct the jury 
concerning the last clear chance. 

7. The Court erred in instructing the jury that there had 
been an admission of responsibility by appellant’s em¬ 
ployer. 

8. The Court erred in instructing the jury that appellee 
could not be charged with responsibility for a series of 
harmful blows if he had been free from negligence in re¬ 
gard to the first blow. 

9. The Court erred in denying appellee’s motion for a 
new trial. 
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SUMMARY OF ARGUMENT 

I 

Stripped of nonessential and irrelevant testimony, the 
case presents for determination only the question whether 
the appellee, through his servant, was guilty of negligence 
that caused appellant’s injuries. That issue has been be¬ 
fogged by interjection of testimony concerning the appel¬ 
lant’s motive in bringing his action; by equally incompe¬ 
tent evidence of appellant’s receipt of payments from an 
insurance carrier and payments gratuitously made by his 
employer; by prejudicial conduct of counsel; by an attempt 
to prove contributory negligence and subsequent failure to 
instruct the jury on the last clear chance; and by an in¬ 
struction to the effect that there is no negligence in failure 
to stop a series of harmful blows, provided there was no 
negligence in the act which caused the first blow. 

It is well settled that, in the trial of an action for dam¬ 
ages for personal injuries, reference to the subject of insur¬ 
ance is prejudicial That rule should have been applied 
in the instant case, and the fact that the parties, in respect 
to application of the rule, were in reversed positions is 
immaterial 

The same reasoning should apply to the injection of tes¬ 
timony concerning gratuitous payments made by appel¬ 
lant’s employer. The reason assigned for admission of 
such testimony was far fetched. Better evidence on the 
point assigned was available. The point was insignificant. 
The testimony served only to befog the issue and to con¬ 
fuse the jury. 

Even if the testimony of which appellant complains had 
been material and properly received, counsel for appellee 
should not have been permitted to make such use of it as is 
revealed by the record. 

The question of contributory negligenec having been im¬ 
planted in the jurors’ minds, there should have been care¬ 
ful instruction on the last clear chance. 

Instruction to the effect that freedom from negligence in 
the original act, which set in motion a series of damaging 
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blows, would relieve the alleged tort feasor from the duty 
of preventing further damage was erroneous. The extent 
of appellant’s injuries was of itself convincing proof that 
one blow did not cause all of the damage. The instruction 
took from the jury its normal function of determining the 
vital issue of the case. 

Admission of irrelevant and improper testimony con¬ 
cerning payments by an insurance carrier, and other pay¬ 
ments, taken with the showing of contributory negligence 
and failure to instruct the jury on the last clear chance, 
plus the advantages usurped by appellee at trial and the 
instructions of which appellant complains, all added up to 
a generally confused avoidance of the issue of appellee’s 
negligence, and conceivably, pointed the jury to acceptance 
of appellee’s oft proffered suggestion that appellant be left 
to his other remedy. 


ARGUMENT 

L 

Testimony Showing that the Insured Complainant Had Re¬ 
ceived Compensation from His Employer’s Insurance 
Carrier Was Improper and Prejudicial. 

The rule against reference to the subject of insurance is 
so well settled as to have become text book law, and it has 
been many times affirmed by this Court 

Paxton v. Davis, 82 App. D. C. 146, 65 Fed. 2d 492, 
cert, denied 54 S. Ct. 643, 290 S. Ct 643; 

Culp v. Repper , 64 App. D. C. 337, 78 Fed. 2d 221; 
Lyons v. Liberty National Bank, 67 App. D. C. 14, 
89 Fed. 2d 486; 

Radinsky v. Ellis, 83 App. D. C. 172, 167 Fed. 2d 
745. 

In the case of Georgeson v. Nelson, (1935) 218 Wis. 180, 
260 N. W. 461, argument which had sought to convey the 
fact of insurance to the jury was held to be prejudicial and 
cause for reversal. 
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In consonance are the following cases: 

Adams v. Carlo, 84 S. W. 2d 682; 

Pool v. Day, 141 Kan. 195, 40 P. 2d 396; 

Fike v. Peters, (Okla.) 52 P. 2d 700; 

Jarise v. Haywood, 270 Mich. 632, 259 N. W. 347. 

Determining the issue in the Fike case, the Oklahoma 
Court said: “If a party deliberately sets out, though in 
an indirect way, to inform the jury by improper evidence 
or arguments that the loss, if any, will fall upon an insur¬ 
ance company, his conduct is deemed so prejudicial as to 
warrant a reversal of the judgment, if for the plaintiff, 
and a granting of a new trial if the case is a close one on 
the facts.” 

In the case of Whotman v. Carter, 337 Mo. 1247, 88 S. 
W. 2d 885, the Court says that the amount of the verdict 
may not be the only thing that may be affected when the 
jury has paraded before it the subject of insurance. 

The plaintiff in Texas Co. v. Betterton, (1936) 88 S. W. 
2d 1039, suggested that inasmuch as the defendant was 
one of the largest oil companies in the world, the jury 
would have no object in shielding it and thereby victimiz¬ 
ing the insurance carrier. It was held that only an affirm¬ 
ative showing by the record that there had been no re¬ 
sultant injury could render harmless the suggestion of 
insurance. 

Appellant, plaintiff below, at the pretrial of his action, 
moved to strike from the defendant’s answer to the 
amended complaint (JA 7) the defendant’s reference to 
compensation payments made to appellant during his pe¬ 
riod of disability (JA 6, 7). In the interests of an early 
trial that motion was overruled without prejudice to its 
renewal at the time of trial (JA 1). At the commencement 
of the trial, appellant renewed the motion to strike and 
was at first sustained (JA 10). Thereafter, the Trial Court 
reversed its ruling and testimony concerning receipt of 
Workmen’s Compensation payments was admitted (JA 
26-28, 30). Awarded the inch, counsel for appellee took 
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the proverbial mile and throughout the hearing, by argu¬ 
ment, implication, and innuendo, stressed for the jury the 
fact that such payments had been received (JA 39, 40, 54, 
60, 61, 77,132,133,134), the availability of another remedy 
(JA 143, 149, 151), and his own conjecture concerning ap¬ 
pellant’s motive for his election of remedies (JA 13, 143). 

While questions concerning the propriety of reference to 
the subject of insurance ordinarily arise from the plain¬ 
tiff’s conduct, with the rule being invoked to protect the 
defendant, the rule and the reasons for the rule are no less 
cogent and applicability is no less ready in the instant case 
in which, with the position of the parties reversed, the ap¬ 
pellee bluntly and persistently pounded home to the jury 
his insistence that he ought to go blameless because insur¬ 
ance in the form of Workmen’s Compensation had been 
and still was available (JA 7). 

Appellant had every right to pursue his remedy against 
a negligent third party. That right was never abrogated 
by his acceptance of compensation and gratuitous pay¬ 
ments while he was disabled, since there had never been 
a formal award. (JA 8) In this country it is the prevailing 
rule that an injured person may recover for wages lost and 
medical expenses incurred during his incapacity, even 
though such amounts were supplied by insurance, a con¬ 
tract of employment, or gratuitously. 

Std. Oil Co. v. United States, 153 Fed. 2d 958; 

Cunnien v. Superior Iron Works, 175 Wis. 172, 184 
N. W. 767; 

Shea v. Rettie, 287 Mass. 454, 192 N. E. 44; 

Gatzweiler v. MUw. Elec. R. & Lt. Co., 136 Wis. 34, 
116 N. W. 633; 

Harding v. Town o,f Townshend, 43 Vt. 536, 538-542, 
5 Am. Rep. 304; 

Roth v. Chatlos, 97 Conn. 282, 116 AtL 332, ALR. 
1554. 

The question has discussion in 4 Restatement of Torts, 
§ 920, Comment e, § 924, Comment c, in Notes to cases, 18 
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A.L.R. 678, 95 A.L.R. 571, 128 A.L.R. 686, and at 15 Am. 
Jnr. p. 615, para. 198, 199, and 200. 

Appellant’s action having been properly at bar, the in¬ 
troduction of testimony on the subject of other compensa¬ 
tion and the constant laboring of that subject availed noth¬ 
ing to a determination of the one pertinent question, which 
was that of appellee’s negligence. Such testimony could 
go and did go only to cloud the real issue, to confuse the 
jury, and to present an untrue story of an avaricious plain¬ 
tiff, already compensated and still protected, seeking fur¬ 
ther and unjust enrichment. 

The assigned reason for finally permitting the testimony 
of which appellant complains was that it might go to the 
credibility of appellant’s statement concerning his failure 
to return earlier to his work (JA 10). The best evidence, 
assuming that the question was important, was that sup¬ 
plied by the doctors who had treated the appellant. Such 
evidence was presented; there was a complete disclosure of 
medical findings; appellee had full opportunity for cross 
examination, and the jury was in no wise precluded from 
the normal function, according to the doctors’ testimony 
and opinions, of whatever weight the jury deemed deserved. 
Appellant’s grievous injuries were fully described and were 
not disputed. From the very description a reasonable per¬ 
son might have been charged with the duty of determining 
whether a return to work in three, six, or nine months had 
been an early or a late return. It was the unshaken testi¬ 
mony of Dr. Gantz (JA 46, 47), that fractures of the type 
sustained by appellant ordinarily require from nine months 
to a year for healing, and that plaintiff’s return to work 
sooner than the date of his actual return would have been a 
hazardous venture. Appellee was at liberty to refute that 
testimony by other competent medical testimony if such 
could have been adduced. Appellee made no such effort, 
but went instead to the circuitous, improper, and prejudi¬ 
cial speculation as to what had been in appellant’s mind 
when he accepted disability payments which he had every 
right to accept 
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On the far-fetched theory of impeaching appellant’s cred¬ 
ibility on a point not in the least germane to the question 
of appellee’s liability, the Court permitted abandonment 
of the proper method for such impeachment and employ¬ 
ment of an improper method which, for a remote and in¬ 
significant purpose, upset the well-established rule against 
reference to insurance coverage. 

Appellant agrees that Courts might be often called upon 
to balance the weight of a rule of law against the exigen¬ 
cies of a situation, but says that there was no such call in 
this case. 

The error having been permitted, it was not cured by the 
instruction that if the jury found appellant entitled to a 
verdict, it would not take into account, nor deduct from the 
monetary award any amount already paid; that it was a 
matter between appellant, his employer and the insurance 
carrier (JA 135). That instruction did not clarify the pro¬ 
visions of the Workmen’s Compensation Act, nor did it 
remove the false impression that appellant was unjustly 
seeking to enrich himself. 

When appellee’s counsel interrupted appellant’s summa¬ 
tion to the jury and said that he wanted to make the point 
that appellant would still have another remedy when the 
trial was over (JA 149), it was no cure for the Court to 
remark that in a moment the Court would take a scalpel 
and remove that from the case (JA 151). 

Appellant understands the rule against reference to in¬ 
surance to involve the theory that the jury, having heard 
such reference, might no longer consider the cause as a 
contest between the parties nominally involved, but as a 
contest pitting a party against an insurance carrier. 

Appellant submits that his cause strongly deserves the 
protection of the rule. 
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n 

Testimony Showing that the Injured Complainant Had Re¬ 
ceived Gratuitous Payments from His Employer Was 
Improper and Prejudicial. 

Appellant believes the law to be well settled that gratui¬ 
tous payments made by one to another during a period of 
disability will not preclude recovery from the tort feasor 
who caused the disability (JA 133). 

Appellant, during his period of disability, did receive 
from his employer certain gratuitous payments in addition 
to those that he received as compensation from the em¬ 
ployer’s insurance carrier. At the trial below testimony 
concerning receipt of such gratuitous payments was ad¬ 
mitted over appellant’s objection (JA 10), the Court at 
first having sustained the objection (JA 10) but later re¬ 
versed its ruling (JA 28, 30). 

This testimony, like that concerning receipt of Work¬ 
men’s Compensation payments, was ostensibly sought for 
the purpose of impeaching appellant’s statements as to his 
reason for not sooner returning to work, but for the further 
ostensible purpose of showing an implied admission by ap¬ 
pellant’s employer that the employer felt a responsibility 
for the accident, thus tending to absolve the appellee of the 
negligence which caused it Admission was on both 
grounds, and the jury was accordingly instructed (JA 10, 
130, 131). 

It would be a wearisome search for more remote points 
on which to base the admission of such obfuscating testi¬ 
mony. 

It was vengeful speculation after the fact to say that 
the employer brought financial aid to a faithful employee 
because of some vague fear that the employer’s machinery, 
which another had operated to injure the employee, might 
have been defective. This employer well knew that, re¬ 
gardless of the presence or absence of defect in the equip¬ 
ment that he had sold to the appellee, this appellant was 
covered by the provisions of the Workmen’s Compensation 
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Act; that there was protective insurance, and that he, ap¬ 
pellant had an election of remedies. The remedy that ap¬ 
pellant might elect to follow would affect the employer’s 
purse not one way or the other. It was more reasonable 
to assume—although it makes no difference—that the em¬ 
ployer made the gratuitous payments as a reward for past 
fidelity, or in hopes of retaining appellant’s services for 
the future, or in response to an impulse of generosity. In 
any event, the gratuitous payments, as the Court informed 
the jury, became a matter which was solely between the 
appellant and his employer. Since that fact is recognized, 
there appears no explanation as to why the hearing should 
have been clouded by irrelevant testimony on the point 
The issue for the jury was that of appellee’s negligence. 
Appellee strove for a showing that the equipment, which 
had been purchased from appellant’s employer, and oper¬ 
ated in injury of the appellant by a servant of appellee, was 
defective (JA 12, 13). Had appellee succeeded in proving . 
such defectiveness, there would have remained still for the 
jury’s consideration the question as to whether the appel¬ 
lee’s servant had operated such equipment with reasonable 
care under the circumstances that existed at the time appel¬ 
lant was injured. The appellee adduced as his strongest 
proof of defectiveness only testimony that tended to show 
the existence of a defect which was discovered after the ac¬ 
cident (JA 42, 43, 65, 76, 88, 116); a defect which, accord¬ 
ing to other testimony, could itself have been caused by the 
negligent operation of the machinery, by appellee’s ser¬ 
vant (JA 24, 72, 108). The whole issue was for the jury. 
The same issue would have remained even if appellant’s 
employer had taken the stand to admit the defect. He made 
no such admission, and the jury could have received no as¬ 
sistance for its determination of the question of appellee’s 
negligence from irrelevant testimony as to how the appel-. 
lant managed to pay his bills, or where he derived the 
money. 
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There was no claim that appellant’s employer, or any of 
the employer’s servants, other than the appellant, were 
present at the scene of the accident. The appellant’s em¬ 
ployer was not a party to appellant’s action. The employer 
could have made no competent admission that would have 
bound appellant’s interests. 

Admission of testimony that the employer gave financial 
aid in a time of trouble served only to confuse the jury 
and to belittle the appellant as an overreaching litigant. 
It was irrelevant and prejudicial. 

m. 

Prejudicial Conduct of Counsel. 

Counsel for the appellee, in his opening statement, de¬ 
clared that he would show that the appellant had sought 
recovery against the appellee because he hoped thereby to 
secure more than he might have had under the provisions 
of the Workmen’s Compensation Act (JA 13). This was 
objected to by appellee (JA 13). 

In his argument to the jury, he stated: “This man is 
not without a remedy. Admittedly he is without a remedy 
against the Potomac Electric Power Company” (JA 149). 

He interrupted as appellant’s counsel addressed the jury 
to say: “He is now saying that this is the man’s only rem¬ 
edy. This is the point I want to make clear to the jury— 
he still has another remedy after this proceeding is over” 
(JA 151). 

Having been warned by the Court that he could not in¬ 
troduce in evidence the file of the Workmen’s Compensa¬ 
tion Commission, he, nevertheless, elicited from the wit¬ 
ness, Brown, the fact that there is such a file (JA 100-102). 
He called the jury’s attention to the existence of that file 
(JA 104). 

He elicited from the witness, Fraser, additional informa¬ 
tion concerning the Workmen’s Compensation Act and the 
insurance carrier’s liability (JA 110-113). 
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Appellant submits that nothing in the Courts instruc¬ 
tion to the jury cures in any way the impropriety of which 
appellant complains; that it would have been at that late 
time impossible to cure the error, or to remove from the 
jurors’ minds the impression that the error had made. The 
fact that the appellant might have pursued some other 
course had no bearing upon the question of appellee’s neg¬ 
ligence. With that question so deftly obscured, appellee 
could hardly fail of the result for which he strove. If the 
jurors’ minds could be filled with extraneous material and 
they could be impressed with the idea that there was no 
sense in deliberating the question of fault; that the com¬ 
plainant had been paid and would still be paid, the next 
step to a verdict for the defendant could be hopefully 
awaited. 

IV 

Having Listened to Testimony Adduced for the Purpose 
of Showing Contributory Negligence, the Jury Should 
Have Been Instructed on the Last Clear Chance. 

Appellee’s answer set up the defense of contributory 
negligence (JA 6). At the trial, appellee more than once 
placed that issue before the jury. In response to appel¬ 
lee’s questions the witness, McCrossin told the jury that 
appellant should not have been atop the carryall (JA 68). 
The witness, Ruleman, was brought to say that he had told 
appellant not to go there (JA 106, 107). There was testi¬ 
mony that it had been unnecessary for him to go there 
(JA 68). 

Appellee pleaded, relied upon, and tried hard to prove 
that appellant had been contributorily negligent. He 
prayed and was granted an instruction thereon (JA 138). 
Thereafter, he withdrew the prayer for such instruction, 
and the Court deprived appellant of the right to say that 
the point had been conceded (JA 139). 

Appellant believed and still believes that abandonment 
of the defense of contributory negligence constituted a con- 
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cession that there had been none, and that, since the jurors 
had heard so much testimony in that vein, he should have 
been allowed to tell them that the point had been conceded. 

In any case, a defendant should not be permitted to fill 
the jurors 7 minds with the idea of contributory negligence 
and then successfully manoeuver to shut out instruction on 
the correlative doctrine of the last clear chance. 

Appellant’s prayer for appropriate instruction on the 
last clear chance was denied (JA 135, 136). Application 
of that doctrine, as this Court has repeatedly stated, pre¬ 
supposes a situation has become perilous through the neg¬ 
ligence of both parties and a subsequent opportunity avail¬ 
able to defendant and not to plaintiff for avoidance of 
injury. Capital Transit Co. v. Grimes, 164 F. 2d 718, 82 
U. S. App. D. C. 393; Dean v. Century Motors, 81 TJ. S. 
App. D. C. 9, 154 F. 2d 201. 

Appellant has said and still says that proper perform¬ 
ance of his duties made necessary his mounting the carry¬ 
all Appellee, however, filled the jurors’ minds with ideas 
to the contrary. Assuming, arguendo, that the jury had 
a right to believe that the appellant had been guilty of 
contributory negligence, then it inevitably follows that it 
should have been instructed on the last clear chance. Ap¬ 
pellant was atop the carryall and about his duties. Appel¬ 
lee’s servant was in the tractor seat; his hand inches away 
from the ignition key that he might have turned to stop 
the havoc (JA 104), his feet in close proximity to the clutch 
that he might have depressed to stop it (JA 106). Certain 
testimony was to the effect that the drum that rolled the 
offending cable had started slowly and later accelerated 
to a dangerous speed. Contradictory testimony was that 
the whole thing went off with a roar (JA 98, 114). Deter¬ 
mination of the truth was for the jury, but since the jury, 
with appellee’s carefully adduced testimony before it, may 
have found that appellant was negligent in being where he 
was, but also believed that appellee’s servant still had a 
late opportunity to operate controls that would have pre- 
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vented the injuries, it should have had painstaking instruc¬ 
tion on the doctrine of the last clear chance. 

Refusal so to instruct must have left the jury in further 
confusion from which appellee’s suggested escape route— 
that of leaving the appellant to his other remedy—became 
more and more inviting. 


V 

Freedom from Negligence in the Act Which First Sets in 
Motion a Destructive Force Should Not Relieve the 
Actor from the Exercise of Subsequent Reasonable 
Care. 

The Trial Court instructed the jury that if they believed 
that appellee’s servant, acting with reasonable care under 
the circumstances, started the machinery in a proper man¬ 
ner, and that the cable immediately began to slash and 
whip the appellant, there would be an absence of negli¬ 
gence, for, according to the instruction, even assuming that 
appellee’s servant did not stop the machinery as soon as 
he might have done, it would be impossible to say whether 
the first or the last blow of the cable caused appellant’s 
injuries (JA 161,164). 

Appellant submits and reason declares that such instruc¬ 
tion is erroneous. Thereunder, the appellee’s servant 
might have sat all day quiescent until appellant had been 
belabored to his death. Appellant’s injuries consisted of 
a compound, comminuted fracture of both bones of the left 
leg and of injuries to his left knee and ankle; of contusions 
of the muscles of his right thigh; injuries to his haed; abra¬ 
sions and contusions of his right arm; injuries to his back 
and right side, and severe contusions of the chest. Not one, 
but very many blows from the cable accomplished such 
injuries. They could not have come entirely from the first 
blow. 

The jury, which could speculate as to appellant’s mo¬ 
tives for bringing his action; as to his failure to return to 
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work while he was still in a cast; as to his employer’s rea¬ 
son for providing aid, and as to appellant’s own negli¬ 
gence, was not permitted to reasonably determine whether 
it was proper for appellee’s servant to sit entranced while 
the cable continued to beat the appellant 

There was uncontroverted testimony that a lug on the 
spool on which the cable wound had to be in a certain posi¬ 
tion before the cable could be attached; that it had not been 
in such position, and that it had been brought into proper 
alignment by efficient engagement of the clutch which, after 
the fact, was claimed to have been defective (JA 130). 

There was testimony that appellant instructed the opera¬ 
tor to let the drum roll slowly and that it did so roll for a 
time, and that when it began to gather speed, appellant and 
others shouted to the operator to shut it off (JA 22, 114, 

121). i t 

There was uncontroverted testimony that depression of 
the clutch, or turning of the ignition switch would have 
prevented or stopped the havoc (JA 70, 71, 83, 84,118,122, 
125, 129). 

There was the operator’s own testimony that, despite 
his having driven the tractor to the scene of the accident 
and his supposed familiarity with the mechanism that he 
was to operate, he could not remember which spool was 
operated by which lever (JA 94, 103). His testimony be¬ 
speaks his incompetence and confusion. 

Appellant contends that in view of such testimony, the 
instruction was erroneous. The jury may well have found 
that the action in starting the mechanism was a normal 
act, as it in fact was, and that the operator could not have 
foreseen the consequences when he first put in motion the 
mechanism. Indeed, he is not chargeable with such fore- 
si ght, but the jury may just as well have gone farther to 
r r>d that the operator could have prevented the damage had 
he promptly heeded the adjuration to “shut it off.” The 
instruction took from the jury the necessity for determin¬ 
ing the question. It is, in appellant’s view, a novel idea 
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that the appellee’s servant, sitting with his hands and feet 
almost npon the same controls with which he started the 
device, and seeing and hearing approaching disaster, is ex¬ 
onerated of duty to move his hands or feet to shut it off. 

CONCLUSION. 

Upon all of the foregoing, it is contended: 

1. That admission of testimony concerning receipt of 
payments from the insurance carrier was prejudicial 
error; 

2. That admission of testimony concerning receipt of gra- 
payments from the insurance carrier was prejudicial 
error; 

3. That certain conduct of counsel for appellee was 
clearly prejudicial; 

4. That, under the circumstances of the case, denial of 
appellant’s prayer for instruction of the doctrine of the 
last dear chance was erroneous; and 

5. That, regardless of the existence of, or freedom from 
negligence in the first act of appellee’s servant, he was 
thereafter bound to the exercise of reasonable care to 
prevent or minimize the injuries. 

Therefore the judgment should be reversed and the cause 
should be remanded for appropriate proceedings. 

Respectfully submitted, 

Dennis Collins, 

Shoreham Building, 

Michael J. Lane, 

Eugene J. Lane, 

Columbian Building, 

Attorneys for Appellant. 
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758 Filed Feb 111950 

IN THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 

Civil Action No. 1377-48. 

Hugh Miller, 1030 Girard Street, N. E., Washington, D. C-, 

Plaintiff, 

v. 

Potomac Electric Power Company a corporation, 10th and 
E Streets, N. W., Washington, D. C., Defendant. 

Amended Complaint for Personal Injuries. 

1. The claim for relief herein by the plaintiff against the 
defendant is in excess of $3,000 and within the jurisdiction 
of this Court. 

2. On, to wit, the 9th day of May, 1947, the plaintiff, 
Hugh Miller, while employed by the Paving Supply and 
Equipment Company Washington, D. C., was engaged in 
connecting a pan to a tractor belonging to the defendant 
herein, pursuant to a contractual agreement between the 
Paving Supply and Equipment Company and the defendant 
corporation, which tractor was on the property of the de¬ 
fendant on Bennings Road, N. E., Washington, D. C. While 
so engaged the plaintiff was injured as a result of the negli¬ 
gent operation by the defendant’s agent, employee, or ser¬ 
vant of said tractor. Said employee started the power unit 
of said tractor in operation in such a careless and negligent 
manner and at such excessive speed as to cause certain 
cables to strike plaintiff, causing him severe and permanent 
injuries. 

3. As a result of the negligence of the defendant’s agent, 
employee, or servant aforesaid, the plaintiff suffered a 
compound fracture of both bones of the left leg and perma¬ 
nent injury to his left knee and ankle; a severe contusion 
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of the muscles of the right thigh; a severe contusion of the 
right chest; injury to his back and right side; permanent 
injury to his head resulting in severe and frequent head¬ 
aches; abrasions and contusions to his right arm; he also 
suffered severe and permanent injury to his nervous 
759* and mental system; and he was otherwise severely 
and permanently injured. 

The injury to plaintiff’s left leg aforesaid has resulted 
in a permanent shortening thereof, causing a decided limp. 
It also necessitated his wearing a brace on said leg for a 
long period of time. Since the injuries aforesaid his left 
knee frequently buckles and gives way under plaintiff, which 
condition is permanent. 

By reason of the injuries the plaintiff has suffered, and 
still suffers, great physical and mental pain, and said in¬ 
juries aforesaid have resulted in permanent impairment of 
the defendant’s health; his ability to work, and his earning 
ability. 

As a result of these injuries plaintiff was unable to en¬ 
gage in his usual employment for a long period of time 
and incurred great expense for medical attention and hos¬ 
pitalization, and in future will be compelled to expend fur¬ 
ther sums for like treatment. 

Wherefore, Plaintiff demands judgment against the de¬ 
fendant in the sum of One Hundred Thousand ($100,000.00) 
Dollars. 

Plaintiff demands a trial by jury. 

Michael J. Lane 
Columbian Building 

Dennis Collins 
Shoreham Building 
Attorneys for Plaintiff. 
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760 Filed Feb 21 1950 
Answer to Amended Complaint. 

Now comes Potomac Electric Power Company, a corpora¬ 
tion, by its attorney, in the above entitled cause, and for 
answer to the amended complaint filed herein says: 

L The amended complaint fails to state a canse of action 
against this defendant npon which relief can be granted. 

2. It admits that it is a corporation and that it did enter 
into an agreement with the Paving Snpply & Equipment 
Co., a corporation, for the purchase of a new Oliver Model 
FDE Cletrac tractor, also for the removal of a power unit 
from its old tractor to be taken to the Paving Supply & 
Equipment Company’s shops to be overhauled and put in 
first class operation, then to be attached to the new tractor 
and the new tractor with the power unit attached to be de¬ 
livered to its plant at Bennings, D. C., and there attached 
to the defendant’8 carryall and demonstrated to its em¬ 
ployees, and that the plaintiff was the employee of the Pav¬ 
ing Supply & Equipment Co. engaged in making the delivery 
and that he was injured while so engaged, but it denies that 
his injuries resulted from the negligent operation of the 
tractor by defendant’s employee or that its employee oper¬ 
ated the power unit in- a negligent manner, or that he oper¬ 
ated it at all, and denies each and every other allegation in 
the amended complaint contained. 

761 3. For a further defense to the amended complaint 
the defendant says that it entered into a purchase 

agreement with the Paving Supply & Equipment Co., the 
employer of the plaintiff herein, to purchase a new Oliver 
Model FDE Cletrac Tractor, standard equipped, for the 
sum of $10,005.95, to be used by the defendant in the opera¬ 
tion of a large carryall to be used to move coal from one lo¬ 
cation to another. It also agreed to buy a power unit to be 
attached to the tractor so that the defendant’s carry-all 
could be operated by the same. The Paving Supply & 
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Equipment Co. upon making a re-check of equipment it had 
ready for immediate delivery found that it did not have the 
power unit on hand and this would delay the delivery of the 
tractor some several weeks until the unit could be obtained. 
To avoid this delay the Paving Supply & Equipment Co. 
agreed, without cost to defendant, to remove the power unit 
from the defendant’s old gas tractor, take it to its shops and 
there to completely overhaul the same and attach it to the 
new tractor and deliver the new tractor with the power unit 
attached to the defendant’s Bennings, D. C. plant, and there 
to hook it up to defendant’s carryall and demonstrate the 
operation of the tractor, the power unit and the carryall 
to the defendant’s employees. The Paving Supply & Equip¬ 
ment Co. did remove the power unit from defendant’s old 
gas tractor and took it to their shops and there overhauled 
the said unit and did attach it to the new tractor that de¬ 
fendant was buying from them. That the plaintiff was em¬ 
ployed by the said Paving Supply & Equipment Company 
and was ordered to carry out the said Company’s contract 
in making delivery of the said equipment. The said equip¬ 
ment was brought to the defendant’s plant by the said Pav¬ 
ing Supply & Equipment Co., and the plaintiff was in com¬ 
plete control and charge of the same in the effort to com¬ 
plete the delivery of said equipment to defendant. 

After the plaintiff had explained the operation and 
the care of the said equipment to defendant’s em- 
762 ployees, he proceeded to connect defendant’s carry- 
all to the power unit attached to the new tractor, as 
aforesaid. The cable had been fastened to the power unit 
and had been weaved through the carryall, and the con¬ 
trols of the clutches to the power unit had been set in neu¬ 
tral position by the plaintiff, all pursuant to plaintiff’s in¬ 
structions as directed by his employer. Thereupon plain¬ 
tiff requested defendant’s employee to start the tractor, 
which the defendant’s employee did pursuant to plaintiff’s 
instructions, and when the tractor started, notwithstanding 
the power unit controls were in neutral position, the power 


unit dram began to operate and to wind the cable on the 
dram of the power unit, due to the negligence of the Pav¬ 
ing Supply & Equipment Co. in having placed either a 
defective seal or placed a good seal in a negligent manner, 
when it overhauled the power unit, allowing oil to escape 
and fasten on to the clutch of the power unit, causing the 
same to be frozen and causing the drum on the power unit 
to wind the cable rapidly, which caused the plaintiff to be 
injured by striking him and knocking him off the top of the 
said carryall, thereby injuring him, and also the plaintiff 
himself remained on top of the carryall with a lot of loose 
cable, where he should not have been, instead of being on 
the tractor in charge of the controls so that he could have 
controlled the operation of the power unit if necessary 
when the tractor was started, and because thereof the in¬ 
juries, if any, resulted from the negligence of the Paving 
Supply & Equipment Co. and of the negligence of the plain¬ 
tiff himself, or in the alternative, the plaintiff’s contribu¬ 
tory negligence. That the plaintiff’s employer paid him 
compensation in accordance with the Workmen’s Compen¬ 
sation Law for the District of Columbia, and in addition 
thereto paid him the difference between what he received 
under the Compensation Law and what it paid him as a 
salary, throughout the entire period of time the plain- 

763 tiff was injured. 

H. W. Kelly, 

Attorney for Defendant, 

929 E Street N. W., 
Washington, D. C. 

764 Filed Mar. 15, 1950 

Substitute 

Pretrial Proceedings. 

Statement of Nature of Case: Since the Pretrial Pro¬ 
ceedings in this cause held on Mar. 25, 1949, plaintiff and 
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defendant have filed amended pleadings pursuant to au¬ 
thority of the Court. Accordingly, this Pretrial Order will 
supersede and take the place of Pretrial Order dated 
Mar. 25,1949. 

Action of personal injuries. Plaintiff claims that as an 
employee of the Paving Supply and Equipment Co., which 
was doing certain work for defendant, he was engaged in 
connecting a bucket or carryall to defendant’s tractor; that 
while so doing an employee of defendant negligently op¬ 
erated the power unit and tractor at such excessive speed 
as to cause certain cables which were being reeved onto 
the drum attached to the power unit of the tractor to strike 
plaintiff, causing injuries. Plaintiff claims that defen¬ 
dant’s employee should have slowed down the power unit, 
disengaged the clutch, put the power unit in neutral or 
turned off the motor in order to protect plaintiff. 

Permanent injuries claimed to left leg, knee and ankle 
and to right leg, to chest, back, headaches, vertigo and diz¬ 
ziness, also to nervous system. 

Defendant denies any negligence on its part and in the 
alternative claims contributory negligence. Defendant, 
also, claims that any act performed for plaintiff by defen¬ 
dant’s employee was performed not as the agent or em¬ 
ployee of defendant. Defendant says that plaintiff 
765 may not recover in this suit because he was pre¬ 
viously compensated under Workmen’s Compensa¬ 
tion Act and also was paid the difference between such com¬ 
pensation and his regular pay by the Paving Supply and 
Equipment Co., or its carrier. 

At Pretrial, plaintiff made an oral motion to strike the 
last mentioned defense, but in the interest of an early trial 
such motion is overruled without prejudice to being re¬ 
newed at time of trial. 

Stipulations: By agreement of counsel for the respec¬ 
tive parties, present in Court, it is ordered that the subse¬ 
quent course of this action shall be governed by the follow¬ 
ing stipulations unless modified by the Court to prevent 
manifest injustice: 
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Parties stipulate that no formal award of compensation 
has been made by the Compensation Commission. Parties 
further stipulate, however, that until the time this suit was 
filed plaintiff received certain payments of compensation 
from the employer as provided by the Compensation Act 
and also the difference between that compensation and the 
amount of his regular salary paid by the Paving and Equip¬ 
ment Company. In making this stipulation plaintiff is 
given permission to preserve his right to strike defense on 
the ground of payments. 

It is stipulated that hospital records and x-ray photo¬ 
graphs may be admitted in evidence without formal proof 
subject to objection as relevancy and competency. 

It is stipulated that the photographs which are being 
marked may be admitted in evidence without formal proof 
and enlargements of those photographs may be so admitted. 

Boljtha J. Laws, 

Pretrial Justice. 

Dated March 15,1950. 

Remarks of Pretrial Justice for consideration of Trial 
Justice: 

Attorneys authorized to act: 

Dennis Collins ^ 

Attorney for Plaintiff 

H. W. Kelly 

Attorney for Defendant. 


784 Filed Apr 26 1950 

Plaintiff’s Instruction No. 6. 

If you find from the evidence that the plaintiff was neg¬ 
ligent in assuming a position on top of the carry-all in a 
place of peril at the time of the accident, and that the 
defendant’s employee was aware of plaintiff’s perilous 
situation, and that the plaintiff at the time of the accident 
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could not extricate himself from his position of peril, and 
the defendant’s agent by the means available could have 
avoided the injury to plaintiff, then your verdict shall be 
for the plaintiff. 

Capital Transit Co. v. Grimes, 164 Fed. 2 718, 82 U. S. 
App. D. C. 393; Dean v. Century Motors, 81 U. S. App. 
D. C. 9,154 Fed. 2d 201. 

_ _ _ _ _ 

• ••••••••• 

785 Filed Apr. 24, 1950 

Verdict and Judgment. 

This cause having come on for hearing on the 24th day 
of April, 1950, before the Court and a jury of good and 
lawful persons of this district, to wit: 


Anna L. Carriger 
Frank L. Shears, Jr. 
Glendon E. Loveland 
Paul L. Jones 
Teaden D. Lurke 
Walter L. Lyddane, Sr. 


Edna B. Parrish 
Frank L. Boyer 
Mary E. Bennett 
Harry B. O’Neill 
Nellie H. Gochenour 
Bichard E. Bird 


who, after having been duly sworn to well and truly try the 
issues between Hugh Miller, plaintiff and Potomac Elec¬ 
tric Power Co. (a corp.), defendant and after this cause is 
heard and given to the jury in charge, they upon their oath 
say this 24th day of April, 1950, that they find for the de¬ 
fendant against said plaintiff. 

Whebefobe, it is adjudged that said plaintiff take noth¬ 
ing by this action, that said defendant go hence without 
day, be for nothing held and recover of plaintiff his costs 
of defense. 

Chables E. Stewabt, Clerk, 
By Wm. Abates, 

Assistant Clerk. 


By direction of 
Judge Schweubthaut 
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EXCERPTS FROM TESTIMONY AND PROCEEDINGS 

8 The Conrt: Are you interested in the motion to 
strike defense of compensation? 

Mr. Collins: Yes, Your Honor. 


9 The Court: I will sustain the motion to strike 

that defense so that you can proceed from now on 
with that ruling having been made. 


10 Mr. Boyd: I think that evidence is clearly admis¬ 
sible on two grounds, that Mr. Kelly did not urge 

upon. 

One, the plaintiff makes claim here for a long period 
of disability. They say this man wasn’t able to go back to 
work, and they are trying to recover from us what he would 
have earned during that period. 

I submit, if Your Honor please, that there can be no 
doubt about the fact that 1 can show that during this period 
of alleged disability he was getting his full salary and 
therefore he would not have been motivated to return to 
work as soon as he might otherwise have been motivated 
had he not been in that fortunate position 

So I say for the purpose of dealing with the extent of 
his disability it is admissible on that ground. 

But in addition to all that, if Your Honor please, as you 
may recall from the abortive trial that was had a month 
ago before Your Honor, that the defendant in this case 
takes the position that this accident was caused by 

11 the defective condition of equipment which had been 
turned over to the plaintiff’s employer for repair. 

And I tbiTik, if Your Honor please, in substantiation of 
that basic position of ours we have a right to show conduct 
on the part of this man’s employer which demonstrates a 
consciousness of wrongdoing on his part. 

The Court: I don’t think that would demonstrate that 

Mr. Boyd: If Your Honor please, here is a man who had 
no legal obligation to pay his salary in full, absolutely 
none, and yet he does so. The jury may not interpret it 
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in the way that I nrge it, but I think, if the Court please, 
I have a right to show it for that purpose. 

The Court: No, I don’t agree with that for a moment. X 
am not so sure about the other ground that you offer. The 
proof as to whether he was able to go back to work or not 
is the medical proof, is it not? 

Mr. Collins: Tes. 

Mr. Boyd: If Your Honor please, all of the doctors will 
tell you, I am sure, that their diagnoses are made on the 
basis of complaints that the man makes. Now, a man who 
is enjoying his full income while he is at home is not going 
to be so apt to say to the doctor that he feels fine and able 
to go back to work. 

Mr. Collins: I don’t agree with that, Your Honor. We 
will have the doctors here, and we have the x-rays, 
12 and the doctors clinically are able to state when the 
man could return to work. 

I think the only purpose of letting the other in is doing 
indirectly what they can’t do directly to the prejudice of 
the plaintiff. 

The Court: I sustain an objection to that line of exam¬ 
ination.. 

Mr. Boyd: You mean I may not under any circumstances 
show that this fellow got his full salary? 

The Court: I don’t see it now. Suppose some friend of 
his gave him that? 

Mr. Boyd: First of all, that would not be a consciousness 
of wrongdoing. And as I say, our whole defense here is 
that the paving company was responsible for this accident 
And I certainly think that is the evidence. 

The jury may not believe it. Your Honor, may not think 
it carries much force, but I think it is a question for the 
jury to decide, how much significance they will attach 
to that 

Now with respect to whether or not we can show gifts, 
I think that I could even show a gift for example, if the 
facts were that there was some angel who was willing to 
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pay this fellow his whole salary so long as he did not 
choose to go back to work; I think I conld show that as 
evidence of the fact that he was not in a hnrry to get back 
to work and that the damages might have been mini- 
13 mized to a greater extent if he did not enjoy those 
benefits. 

The Court: Leave it this way for the moment. Let’s see 
how the testimony shapes up. I may change my mind as 
we go into it But at the moment I won’t 

Mr. Boyd: Mr. Connolly says he has a duty to minimize 
damages. I don’t think the man is inclined to fulfill that 
duty so long as he is getting an income from another 
source. 

The Court: I may change my mind, but that is my posi¬ 
tion now. 


14 Plaintiff's Opening Statement. 

Mr. Collins: May it please the Court, ladies and 
gentlemen of the jury: 

• • *• ' #•- • • • 


17 We will show you, as I said, that this was as the 
sole result of the negligence of the defendant’s em¬ 
ployee, and when we have shown you these things, and 
proved all of the elements of damages, pain, and suffering, 
we will ask you to bring in a verdict for the plaintiff. 

Defendant’s Opening Statement. 


Mr. Boyd: May I proceed, if the Court pleaseT 


18 Now, stripped of everything else, this case has a 
very simple issue. The plaintiff, Mr< Miller, was 
injured because of a piece of defective equipment The 
contentions which the plaintiff has made stem from the 
fact that this piece of defective equipment came from Mr. 
Miller’s own shop, and Mr. Miller was there in the process 




of checking up this equipment with the intent of delivering 
it to PEPCO when the accident happened. 

That being the fact, as I assure yon we will prove by" 
overwhelming evidence, Mr. Miller doesn’t want, through 
his attorney, to admit that this accident happened because 
of this piece of defective machinery, because if that be 
shown to you, then obviously it wouldn’t have been 
19 the fault of PEPGO, and Mr. Miller couldn’t recover 
against PEPCO. 


20 It was this cable power control unit which caused 
the accident in this case, and Mr. Collins has made 
no reference to its defective condition, because, as I said, 
that unit came right from Mr. Miller’s own shop where it 
had been sent for the purpose of putting it in A-l condi¬ 
tion, and Mr. Miller was in the very act of delivering it to 
PEPCO when the accident happened. 


22 And it was Mr. Miller’s job, as a representative 
of the Paving Supply Company, to do that thread¬ 
ing job, and when he finished it, then the whole unit was 
to be turned over to PEPCO. 

He was in the act of doing his employer’s task, working 
for the Paving Supply Company, doing what they had con¬ 
tracted to do, when he suffered his injury. 


23 The evidence will show that Mr. Miller, after he 
was injured, sought to recover against PEPCO, feel¬ 
ing that there would be a greater recovery against that con¬ 
cern than against his employer. 

Mr. Collins: Your Honor, I don’t believe that that is 
proper. 

The Court: Well, I don’t know. It seems to me that 
is rather arguing, isn’t it? 

Mr. Boyd: I think it is what prompted the conten- 

24 tions that have been made, if Your Honor please, 
and we will show that as a fact 
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Mr. Collins: May we approach the bench? 

The Conrt: Yes. 

(The following discussion took place at the bench:) 

Mr. Collins: How do you expect to show that, except by 
inference? My point is, I think he is going to bring ont 
the fact that he was entitled to compensation, is that 
what— 

Mr. Boyd: No. Onr defense in this case is that this 
accident was caused by the defective equipment furnished 
by this man’s employer. 

Now, this jury has a right to know why it is this man 
has not sued the fellow that we say caused his injury. 

Mr. Collins: He couldn’t, because of Workmen’s Com¬ 
pensation. 

Mr. Boyd: That’s it 
' The Court: He couldn’t 

Mr. Boyd: He has some remedy from his employer. It 
is not as profitable as the remedy he is after, and all I 
intended to say, and all I did say, was that he has pursued 
this remedy because he expected to get more out of it than 
out of proceeding against his employer. 

The Court: That seems to me to be argument. 

Mr. Boyd: It is a fact that this provides a more lucra¬ 
tive remedy if successful. I hope to show that 
25 Mr. Collins: I say the question is, was the defen¬ 
dant negligent? If he is going to start talking about 
the remedy he had against his employer, it is going to in¬ 
volve Workmen’s Compensation, and that’s out 
• ••••••••• 

Mr. Boyd: I can say he has pursued a remedy which by 
law permits of a larger recovery. 

The Court: He is entitled to say that as bearing on the 
accuracy, the truth, and veracity of the witness himself, 
but I think you ought to be saying it at the end of your 
case and not the beginning. 

Mr. Boyd: I won’t say what is in his mind, that is an 
inference, but I will say he has selected a remedy which. 






if successful, and we will prove this, will provide him with 
a greater recovery. 

Mr. Collins: I object to that, for this reason: The 
qnestion we have to ask to he decided by the jury is, was 
the defendant negligent? 

The Conrt: They are going to decide it on the basis of 
what he says happened. Now, he wants to impeach his 
veracity in that regard by showing that by taking 
26 this action he wonld get a greater recovery than he 
conld from his own employer. 

Mr. Boyd: And for the additional reason of showing we 
are not at fault, we have a right to show who was at fault 


26 Mr. Collins: Your Honor, I assume there won’t 
be any mention of Workmen’s Compensation. 

Mr. Boyd: I had not intended to make it at this time. 
The Court: We will meet that when the time comes. 


Q. And where are you now employed? A. Paving Supply 
& Equipment Company. 

Q. And about how long have you been employed by that 
company? A. Approximately ten-twelve years. 

Q. Directing your attention to May 9, 1947, were 
30 you on that day employed by the same company? 
A. I was. 


Q. What was your purpose in going to the defendant’s 
plant on that occasion? A. I was to show them how to 
maintain a new Diesel motor, in a new tractor they had 
bought 

Q. Do you know how long the defendant had that 
tractor? A. Not exactly, no, because it set around the shop 
there for some time. 
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31 Mr. Boyd: Whose shop, Mr. Miller? 

The Witness: Paving Supply and Equipment. 

By Mr. Collins: 

Q. Do you know where Potomac Electric Company got 
that tractor? A. Do I know where Potomac Electric got it? 
Q. Yes. A. From Paving Supply. 

Q. Was that a new or a used tractor? A. It was a new 
tractor. 


Q. Do you recall what you did when you got to the de¬ 
fendant’s place, to the defendant’s yard? A. Mr. Mc- 
Crossin, our road manager and shop foreman— 

Q. Of what company? A. Paving Supply and Equipment 
Q. All right. A. —and he told me to go over this tractor 
to show them how to maintain the motor part of it, and to 
hook up the carryall to the power unit. 


32 Q. On this particular occasion, on May ninth, on 
whose payroll were you at that time? A. Paving 
Supply. 

Q. After Mr. McCrossin left, what was the next thing 
that you did? A. I went over the motor with these— 
PEPCO’s employees, showed them different parts of it, 
what they would have to do, and so on, with it. 


33 Q. Where did that power unit come from? A. The 
power unit had been taken off of the gas job. 

Q. Where? A. At Bennings. 

Q. Whose was it? A. It was PEPCO’s unit. 

Q. And what happened then, sir? A. It was brought to 
Paving Supply’s shop earlier in the month sometime, I 
don’t know exactly what date, or anything about it, be¬ 
cause I did not work on it. 

Q. Do you know whether something was done to that in 
the Paving Supply shop? A. I don’t know, couldn’t tell 
you. 
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Q. When the tractor was delivered, where was this 
power unit? A. Attached to the back of the tractor. 


Direct Examination 
By Mr. Collins: 


34 Q. How was the tractor taken from the shed to the 
point where the pan was to be hooked up? A. Driven 

down. 


A. The operator—Potomac Electric Power’s operator. 


Q. Who started it? A. The operator. 

Q. Was that operator a Paving Supply employee or a 
PEPCO employee? A. It was a PEPCO employee. 


37 (The following discussion took place at the 
bench:) 

The Court: Let’s see if we can keep these things down 
to a minimum, because the jury will get tired of you run¬ 
ning up here. 

Mr. Collins: Your Honor, we made copies of these. I 
just asked Mr. Boyd if he would consent to the use of the 
copies. 

Mr. Boyd: My predecessor is more generous than I, if 
Your Honor please. The reason Mr. Collins doesn’t want 
to use the originals is he doesn’t want the jury to know 
what the facts are. He wants to use a copy that 

38 leaves an improper inference. I don’t think that is 
appropriate. 

The Court: What about that? What does that say? 

Mr. Collins: That one is all right. 

The Court: You don’t want the bill made out— 

Mr. Boyd: They are the people that paid it, and I am 
not sure that they are not subrogated to any claim that 
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Miller may have made to that amount. As a matter of 
fact, they have given us notice, Standard Accident has 
served notice on us that they are going to look to us for 
expenses incurred by them. 

Yet Mr. Collins wants to use the same bills sent to 
Standard Accident, and paid by them for the purpose of 
creating the impression that this man incurred those ex¬ 
penses and satisfied them. 


The Court: Here is the way you can solve your problem, 
is to ask him what bills there were, if he knows. 

Mr. Collins: He can hardly remember all these bills, 
Your Honor. I don’t know if there is any valid objection. 

The Court: Why should the plaintiff be bound by the 
statement the doctor put on there? 

39 Mr. Boyd: I don’t know. But I don’t think I 
ought to cooperate in creating an impression that 
this man paid these bills, when I know the fact to be the 
contrary. 

Mr. Collins: He is legally obligated to pay them back. 

Mr. Boyd: Standard Accident doesn’t agree with you on 
that, and I think the law is in doubt about it Standard 
Accident sent notice to us that they would look to us for 
reimbursement. 


The Court: You put them in as his, and I will instruct 
the jury concerning them at the proper time. 

Mr. Collins: Then, Your Honor, we are getting into 
something I don’t think is proper. 

The Court: I will instruct the jury it doesn’t make any 
difference, that he is liable for the payment of them. 

Mr. Collins: Does the jury have to see this? 

The Court: No. 

Mr. Collins: All right. 

The Court: Unless you offer them. 

Mr. Collins: What I mean, if I offer them in evidence? 
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The Court: You are offering the fact in evidence. You 
don’t have to offer that bill in evidence. You offer 
40 the fact in evidence. If it comes out in any manner 
that they paid, I will instruct the jury that they are 
entitled to reimbursement. 

Mr. Collins: Can I just show him these and ask him to 
refresh his recollection? 

The Court: Yes. 

(Thereupon counsel resumed their places in the court¬ 
room.) 

By Mr. Collins: 

Q. Mr. Miller, I believe we had gotten you back on 
the ground after you had gotten down to where the 
pan was located, which was to be hooked up to the tractor; 
when you got down on the ground, what happened next? 
A. Well, the operator got down and helped me with a two 
by four to kind of raise the tractor, then he got on the trac¬ 
tor, turned the tractor around, and we backed up to the 
tongue of the tractor. 

Q. While that was being done, do you recall whether the 
tractor motor was running or not? A. Yes, the tractor 
motor was running. 

Q. All right, then after that was hooked up, what did 
you do? A. On the seat beside of him, rode back up to the 
shed. 

Q. Then what happened? A. There we started to hook 
the cable to the spool, to the carryall. 


45 Q. • • • when you first saw this carryall, where was 
this cable? 


A. The cable was in the carryall. 

Q. Is that where it is stored? A. Yes. 

Q. Will you explain to the jury what you did after you 
got this end connected to the drum, after you got the end 
of the cable connected to the drum? A. After this was con- 
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nected, it was pnlled down through these sheaves 
46 around. 


Q. Mr. Miller, how is that cable attached to the drum of 
the power unit? A. A lug. 

Q. Where is the lug located? A. Side of the spool. 


Q. Is that lug stationary, or does it go around with 
47 the spool? A. It goes around with the spool. 

Q. It’s part of the spool? A. Part of the spool. 

Q. Can that lug on the side of the drum be reached with 
the drum in just any position? A. No. 

Q. Where must a lug be in order to be able to reach it to 
attach the cable? A. It has to be facing the man that’s 
working on it to the back of the tractor—stands in back of 
the tractor. The lug has to be facing you, because you have 
a shield over on the back. 


When the tractor was brought to the position where 
48 you were about to attach the cable, do you recall 
whether the lug was in the front facing out, or 
whether it was in the back, on the part covered by the 
shield? A. It was in the back. 

Q. How was the lug brought out to the proper position? 
A. With a motor control of the winch. 

Q. Who operated the motor to get the lug in proper posi¬ 
tion? A. Potomac Electric Power operator. 

Q. And in connection with operating that, what part of 
the tractor had to be in operation? A. The motor. 

Q. The motor of the tractor? A. Yes. 

Q. Was any part of the power unit involved in that op¬ 
eration ? A. Sure, your levers, you have to pull your 
clutch, your lever clutch. 

Q. Do you recall whether any difficulty was encountered 
in getting that lug around to the proper position? A. It 
were not. 
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49 Q. After the end of the cable was connected to the 
drum, did yon unwind some cablet A. Yes. 

Q. What did yon do with that cable? A. Looped it out, 
tossed it on the ground, surplus cable. 

Q. Will yon tell the jury why yon unwound that cable? 
A. Beg your pardon? 

Q. Will yon explain to the jury why yon unwound it? A. 
For extra cable which I had cut off to wind on the spool, 
to wind on the drum, to open and close the pan buckets. 

Q. Was it necessary or not to unwind that cable before 
you started winding the spool? A. Yes. 

Q. Will you explain why that was? A. Well, you had to 
unwind the cable from the spool in order to feed it through 
the sheaves. Otherwise it would lock because it would run 
across, the spool sets opposite the top sheave and it would 
lock on the edge of the frame. 

Q. After you had the cable unwound to your satisfaction, 
what was the next step? A. Next step? The next step was 
to wind the spool, the cable on the spool. 

Q. How would that be done, by hand or by motor? 

50 A. You would have to do it by the motor. 

Q. Will you state whether or not the motor was 
started for that purpose? A. The motor was started, yes. 

Q. Where were you when the motor was started? A. On 
the ground. 

Q. And who started the motor? A. The operator, 
PEPCO’s operator. 

Q. And after the motor was started, where did you pro¬ 
ceed? A. Up over the wheel, the front wheel of the 


A. • • • carryall. 


51 Q. Will you tell the jury why you got up on top of 
that carryall? 


my purpose in getting up on here was to feed this eable 
which was looped down here through the sheaves to keep 
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it from getting no knots, to keep it straight until you have 
a certain amount of it wound on this carryall, to open and 
close this pan. 


52 Q. Will you state whether or not it is customary 
to have somebody up on the carryall to direct the 
cable through the sheaves? A. It is. 

Q. By the way, how were you to direct this cable 
through? A. With your hands, gloves on, guide it. 

Q. In what position, then, were you standing? 


A. Be facing in the opposite, backward, toward the trac¬ 
tor. 

Q. Mr. Miller, up until the time that you got up on top 
of the tractor from the ground, were the cables moving? 
A. No. 

Q. When you got in the position that you desired, what 
was the next thing that happened? What did you do? A. 
I got the cable in my hand and told the operator—and said, 
“Let it roll slow.” 

Q. What were you referring to? A. The drum to wind 
the cable through. 

Q. What occurred when you said that? A. It did. 
53 It rolled slow for the time being, short time, then 
it begin to pick up speed. 

Q. What did you do then? A. I hollered for him to shut 
it off, and then all at once I was gone. 

Q. Did he shut it off? A. No. 

Q. When the spool started winding fast, what effect did 
it have on the cable? A. Throwed it in a loop, struck me 
across the arm, across the side, on the right leg, all the way 
down along, and it broke the left one. 

Q. Did all that occur at once, or did it take some time be¬ 
fore all that happened? A. Well, it was a short time, it 
wasn’t so awful long. 






Q. About how long did it take from the time it started 
winding fast before it—how long did it take? A. A half a 
minute, something like that. 


54 Q. Mr. Miller, what causes the spool of that trac¬ 
tor to spin at all? A. Speed of the motor or the 
clutch on the tractor. 

Q. I say, what causes that spool to spin. A. What causes 
it to spin? 

Q. Yes. A. It’s driven from the main transmission by 
the gears. 

Q. What effect, if any, does the control on the power unit 
have on the operation of the spool, the drum? A. The 
power unit, well, you have a pedal on each side of your 
main dutch, and you also have a lever, a dutch lever that 
sets up beside the man on the seat. 


Q. Does the movement of either one of those levers have 
any effect on the spool? 


A. The lower lever operates the right spool, the top lever 
operates the left spool. There are two spools. 

Q. What effect does the movement of either clutch have 
on the spool? A. When you draw your lever towards 
55 the operator, it tightens the dutch, makes the spool 
run faster. 


56 Q. How long after you got struck by this cable did 
the spool continue to wind? A. Well, it was some 

time. 

Q. How much cable had got on the spool when the power 
unit was finally shut off? A. Considerable amount of it 


Q. How did the motor sound? A* It was overloaded. 
The motor was beginning to labor. 
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Q. What did that indicate, if anything, with regard to the 
spool? A. The spool would have been overloaded. 

Q. Do you know how the tractor, or how the power unit 
was finally stopped? A. One of the foremen from the 
PEPCO plant hollered to the operator to shut the motor 
off. 

Q. Was that after you had been hurt? A. That was after 
I was hurt. And I was a-straddle of the beam. 


63 Q. What was the condition of your right leg fol¬ 
lowing the accident? A. My right leg? 

Q. Yes. A. The muscle was cut in two on the right leg. 
Q. Where? A. Between, right near the knee, above the 
knee. 


64 Q. Before this injury, had you ever suffered from 
headaches? A. No. 

Q. Since the injury, have you? A. Yes. 

Q. Will you state with what these headaches are now 
associated, or have been, since the accident? A. Well, 
when I lift anything, strain over a heavy wrench or some¬ 
thing like that, then I get a dizzy headache. 

Q. How frequently do you get these? A. Well, depends 
on if I lift or anything. That controls that, how much 
straining I do, and so on. 

Q. Do you get them every time you lift? A. Whenever 
I lift heavy, I’ll get them. 

Q. Have they become less frequent as time goes on? 

A. No. 

65 Q. Have you ever taken anything to relieve these 
headaches? A. Yes. 

Q. What have you taken? A. I have taken some medi¬ 
cine from the doctor for it, and then I have taken Anacin 
tablets for it. 
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67 A. Along in December I done away with the cane 
and the crutch. 

73 Q. When did yon return to work following the ac¬ 
cident? A. The last of January of ’48. 


Q. At that time had you been discharged by Dr. Gantz? 
A. No. 


74 Q. What was your base pay? A Base pay, around 
fifty, fifty-five. 


77 Q. Did there come a time when you were treated 
by another doctor besides Dr. Gantz and Dr. 
Neviaser? A. Yes. 

Q. And who was that other doctor? A. Dr. Engh. 

Q. Dr. 0. Anderson Engh? A. Yes. 

Q. When was that? 


December, ’49, yes. 


79 Q. Mr. Miller, I show you this document, and ask 
you if you can identify it? A. Made out to one hun¬ 
dred thirty dollars. 

Mr. Boyd: I can’t hear a word. 

The Witness: One hundred thirty dollars. 

Mr. Boyd: The question was whether he could identify 
it, not what it said. 

80 The Court: We went all through that, gentlemen. 
Mr. Boyd: I don’t think this question is respon¬ 
sive, and I move to strike it. 

The Court: I don’t believe it was, either. You are about 
to ask him what doctor lulls were, or what hospital bills? 
Mr. Collins: Yes. 


* 
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The Court: If he can’t remember, show it to him, and 
let him refresh his recollection, the amount, and to whom. 

By Mr. Collins: 

Q. Do yon recall what the amount of Dr. Engh’s hill isT 
A. One hundred thirty dollars. 

Q. Do yon recall what the amount of the Emergency Hos¬ 
pital bill was? A. Two hundred sixty-five dollars, accord¬ 
ing to my recollection. 

Q. Did yon have some x-rays taken by Dr. Groover 
Christie & Merritt? A. Yes. 

Q. Was that on one or more than one occasion? A. Two. 

Q. Do you know what the amount of their bill was? A. 
Sixteen dollars. Eight dollars an x-ray. 

Q. Do you recall what this leg brace cost? A. Yes, 
81 forty-five dollars. 

Q. Do you recall what the amount of Dr. Julius 
Neviaser’s bill was for his examination? A. Fifteen 
dollars. 

Q. Mr. Miller, how much did it cost you for taxi fare to 
doctors, and so forth, as a result of this accident—trans¬ 
portation back and forth to Doctors’ Hospital and so 
forth? A. It would be approximately two hundred and 
some dollars. 

Q. Do you happen to know what the amount of Dr. 
Gantz’s bill is? A. Not exact Six hundred and some odd 
dollars. Not exact 


81 (Thereupon, the jury retired from the courtroom.) 

The Court: I am inclined to think Mr. Boyd ought to 
be allowed to go into the question of compensation on the 
first ground that he urged. Mr. Miller says that he was 
unable to work for a long time, into what—October, or 
January? 

Mr. Collins: January, 1948. 

82 The Court: About eight or nine months, as I re¬ 
call his testimony, and that of the doctors before, 
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whether or not he was disabled for that period of time 
depends fairly largely on his own testimony. 

The doctors can’t say definitely that he couldn’t. I think 
perhaps, therefore, counsel should be permitted to show 
that he was being compensated during that period of time. 

I can and will instruct the jury, if I am right about this 
at all, at the conclusion of the case, in the charge, that they 
may take that into consideration if they think it is to be 
considered by them on the question of whether he was, as 
he said, disabled for that period of time. But not in dimi¬ 
nution otherwise. 

Mr. Collins: I would like to know, Your Honor, if that 
goes just to the amount that was paid him by his employer? 

The Court: I would think so. 

Mr. Collins: Here is the situation, as I understand it 
I am trying to get at another here that we may come to in 
a few moments. As I understand it, all he was getting 
from his employer was twenty-five dollars a week. 

And, of course, if he were asked how much he was get¬ 
ting, I assume his answer would be twenty-five dollars a 
week. And then the question will come, do we go on to the 
next step and show that he was also getting compensation? 

The Court: I don’t know what you mean by that. 
83 You mean his employer made up the difference be¬ 
tween his normal salary and—what do you mean by 

that? 

Mr. Collins: Not his normal—he got Workmen’s Com¬ 
pensation a week of about twenty-five dollars, and his em¬ 
ployer gave him twenty-five more, which constituted his 
basic salary, which, of course, was less than his regular 
salary. 

If he is asked, “Weren’t you paid by your employer?” 
his answer would be, “I was paid twenty-five dollars a 
week.” 

The Court: I think if he is entitled to it at all, he is en¬ 
titled to have the entire picture, that he got compensated 
by one means or the other, in the amount of approximately 
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fifty dollars a week, apparently. That’s less than he says 
he earned, as a normal thing. 

Mr. Collins: Of course. Your Honor, I object to this 
on the ground that the doctors—we will have all the doc¬ 
tors here, including their own doctor, who will be in a posi¬ 
tion to state his opinion as to whether or not he could. 

The Court: I don’t know any more now whether I heard 
all of the doctors or not 

Mr. Collins: I think you did. 

The Court: If I recall, none of them said categorically 
that he could not have worked for that period of time. 
That’s what I mean when I say that that question really 
depends pretty much upon the testimony of Mr. Miller him¬ 
self. 

Up to a certain point, whatever that point is, there 
84 is no question abont it, he couldn’t possibly have 
worked. When you get beyond whatever that point 
is, you get into a realm of uncertainty. 

Mr. Collins: I might say this, I think he went back to 
work sooner than Dr. Gantz thought he should go back. If 
it is a matter of having the doctor testify, I know that the 
doctor will so testify. 

The Court: That, too, of course, depends again upon 
the value that the jury wants to give to the doctors, as well 
as to Mr. Miller. I think that I should let it in, let him ask 
the question, but when I instruct the jury, confine its rele¬ 
vancy to solely the area of, shall we say, veracity. 

Mr. Collins: In other words, as affecting the question 
of whether or not he could have gone back to work sooner? 

The Court: You are seeking compensation for eight and 
nine months at the rate of about sixty or sixty-five dollars 
a week. Maybe the jury will feel that perhaps they have a 
right to think that he could have been back at work sooner, 
but since he was being paid practically the same thing any¬ 
way, there was no point in going back. So I think I will 
let it in. 

Mr. Collins: I object 

The Court: That’s all you can do. 
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Mr. Boyd: While the jury is out, I would like to discuss 
another point, if Your Honor pleases. With respect 
85 to these doctor bills, in addition to the grounds I 
have previously urged upon Your Honor, I would 
like to make this point, in the light of the testimony. 

The plaintiff has testified, as I gather from his testi¬ 
mony, that he was discharged by Dr. Gantz and Dr. 
Neviaser. Then there was a long period of time in which 
he didn’t go to any doctor. 

Shortly before this case is called for trial, he goes, not 
at the recommendation of any physician, over to Dr. 0. 
Anderson Engh. 

I am informed that Dr. Engh, by virtue of superior 
medical skill than enjoyed by any other member of the 
medical profession, was able to find things wrong with him 
that no one else could find. 

• • • • • • • • • • • 

The Court: Where does Dr. Engh come in? Did Mr. 
Miller go to him on his own? 


86 Mr. Collins: So he was still having difficulty, and 
later on he went to—I believe I might have been the 
one that might have suggested he go to Dr. Engh. 


Mr. Boyd: If Your Honor please, so you have the pic¬ 
ture of this man being under the care of Dr. Gantz and 
Dr. Neviaser, and apparently they ceased the treatment, 
and I would interpret that as being a discharge; but in 
any event, as I gather from the testimony, he didn’t go 
to any physician for a long period of time. 

Then when the case is about to be called for trial, as I 
gather from Mr. Collins’ own statement just now, he, Mr. 
Collins, referred him to Dr. Engh. 

And I am informed by counsel who participated in the 
last trial that Dr. Engh found things wrong with him that 
the other doctors had not found, and do not now believe 
to exist I think it has bearing on the weight that the jury 
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should give to such testimony by Dr. Engh, that I should 
he permitted to show that this man was entitled to free 
treatment—not free treatment, but treatment at the 
87 expense of his employer’s compensation carrier. But 
in order to get this testimony that only Dr. Engh 
was willing to give, he goes out and incurs that expense on 
his own responsibility. 

In other words, he is willing to personally commit him¬ 
self. 

The Court: How much is the expense of Dr. Engh? 

Mr. Boyd: One hundred thirty dollars, if Your Honor 
pleases. 

The Court: That doesn’t impress me. 

Mr. Boyd: It does me, if Your Honor pleases. I have 
had experience in these matters on numerous prior occa¬ 
sions, if the Court pleases, and he would have been 
entitled to treatment by men who are recognized as out¬ 
standing in the orthopedic field without expense to him, 
but he chooses in order to have this other doctor come into 
the trial, to incur that expense on his own responsibility. 

I think it has bearing upon the weight that the jury 
should give the testimony of Dr. Engh. I should be per¬ 
mitted to go into the circumstances under which he 
happened to go over there, and the fact that this was cost¬ 
ing him out of his own pocket, whereas the rest of it he 
got by virtue of the obligation of the Compensation Act. 

The Court: I don’t agree with that. 


87 You may, however, inquire of Mr. Miller about his 
compensation that he received during this period of 

time. 


88 Cross Examination 
By Mr. Boyd: 

Q. Mr. Miller, I understood you to say that you had been 
an employee of the Paving Supply & Equipment Company 
for some years? A. Yes, sir. 
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Q. You had been an employee of that company for a 
number of years prior to the time of this accident, had you 
not? A. Bight. 

Q. You were employed by them as a mechanic? A. Yes, 
sir. 


90 Q. Mr. Miller, the Paving Supply & Equipment 
Company is engaged in the sale and servicing of 

heavy equipment, isn’t it? A. Yes, sir. 

Q. That includes tractors, bulldozers—do they sell 
carryalls? A. Yes. 

Q. And bucket units, which are cable control power 

91 units, or cable power control units? A. That’s right. 

Q. They sell and service all of these things, do 
they not? A. Yes, sir 

Q. And you, as a mechanic, work on all of those units, 
do you not? A. Yes, sir.. 

• Q. And you have done so for a large number of years? 
A. Yes, sir. 

Q. Both before and after this accident? A. Before, bnt 
not since this accident. 

Q. You haven’t worked on any of those units since the 
accident? A. No. 


Q. Weren’t you working Friday on a control unit at 
Bennings? A. Not on a cable. 

92 Q. Weren’t you working Friday on a control unit 
at Bennings? A. Yes. 

• ••••••••• 

Q. As a matter of fact, last Friday you were working 
on the very control unit that was involved in this accident, 
weren’t you? A. On part of it, yes, sir. 

Q. And you were doing that out at Bennings? A. Yes, 
sir. 

Q. PEPCO? A. Yes. 
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Q. And yon were doing that for the Paving Supply and 
Equipment Company, weren’t you? A. Yes, sir. 

Q. You knew their operation well, did you not? A. 
Yes, sir. 


93 Q. But you had worked on other power units be¬ 
fore the accident, hadn’t you? A. Yes. 

Q. You knew how they operate? A. Yes. 

Q. You knew what the internal mechanism looked like, 
did you not? A. The majority of it, yes. 

Q. You had made repairs on them? A. Yes, sir. 

94 Q. You had seen, had you not, this control unit 
prior to the accident, on the gas tractor out at Ben- 

nings, hadn’t you? A. Yes, sir. 

Q. And after that, that control unit was taken off that 
tractor and transported to the Paving Supply & Equip¬ 
ment Company, wasn’t it? A. Yes, sir. 

Q. What does the power unit weigh? A. Well, I couldn’t 
tell you exactly. It runs around a thousand pounds. 


Q. And after this control unit was taken off the gas 
tractor and transported up to the service department of 
the Paving Supply and Equipment Company, it was at¬ 
tached there—that is, in the shop of the Paving Supply 
and Equipment Company, to a new Diesel tractor, wasn’t it? 
A. Yes. 

Q. And that was a Diesel tractor which the Paving Sup¬ 
ply Company was selling to PEPCO, is that right? A. 
Yes. 

• ••••••••• 

97 Q. And the shop foreman at the Paving Company 
told you to go out to Bennings and meet Mr. Mc- 
Crossin? A. That’s right. 

When did you get the instructions? A. From Mr. 
McCrossin at Bennings. 


98 





Q. So that there will be no mistake as to who Mr. Mc- 
Crossin is, he is your boss? A. That’s right. 

Q. He is employed by the Paving Supply Company? A. 
That’s it. 

Q. And he told yon, as I understand it, that you were 
to connect this tractor and control unit to the carryall, 
didn’t he? A. Connect the pan, the carryall, up to the trac- 
to and the winch to that. 

Q. And to reave the cable? A. That’s it. 

Q. And Mr. McCrossin told you to do that? A. That’s it. 

Q. And Mr. McCrossin told you, and he spoke as an em¬ 
ployee of the Paving Company, didn’t he? A. Yes, sir. 

Q. You made mention of the fact that the tractor was 
at one point and the carryall was at another point? A. 
Yes, sir. 


99 Q. It was the duty of the Paving Company to con¬ 
nect the two together, wasn’t it? A. Yes. 

Q. And if they were separated, you had to somehow get 
them together, didn’t you? A. Yes. 

Q. And it was the Washington Trailer Company work¬ 
ing for the Paving Company that delivered the tractor 
wherever it was delivered, wasn’t it? A. Yes, sir, it was 
delivered out to the Bennings plant. 

100 Q. And in order for yon to carry out your job, 
you had to get the two units together, didn’t you? 

A. Yes. 

Q. You were also told, were you not, to instruct the 

101 PEPCO employees in regard to the new elements, 
the elements of this Diesel tractor, and how to main¬ 
tain it? A. That’s right. 

Q. PEPCO had never had a Diesel tractor before, to 
your knowledge, had they? A. No, sir. 

Q. Every tractor they had had out there before was a 
gasoline tractor? A. That’s right. 
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102 Q. The reaving of a carryall and connecting it to 
the tractor, which yon as a representative of the 

Paving Company had undertaken to do, is really a two- 
man job, isn’t it? A. Well, some parts of it, yes, sir. 

103 Q. And McCrossin, who is the service manager of 
the Paving Company, and who sent for yon, was 

still there at Bennings when yon arrived, wasn’t he? A. 
Yes, sir. 

Q. And he told yon what the Paving Company was going 
to do, namely, that they were going to connect these units 
and reave them together, didn’t he? A. Yes. 

Q. And then he told yon he had to leave to attend a 
funeral? A. He told me he was leaving, but I can’t say he 
was going to a funeral or what. 

Q. He left in about ten minutes? A. Yes. 

Q. And he left before any work had started by way of 
reaving these two units together? A. Yes. 


104 Q. In other words, you had to get some other 
man to assist you with the job that Mr. McCrossin 
told you to do, didn’t you? A. I would have, yes sir. 

Q. Did you make some request of some one over there 
at PEPCO that they give you a hand? A. No, sir, I did not. 

Q. Well, somebody from PEPCO did give you a hand? 
A. That’s right 

Q. That was Mr. Ruleman, wasn’t it? A. I don’t know 
his name. 

Q. It was the man that started the tractor? A. Could 
have been, but I don’t know his name. 

Q. You were assisted by only one man that day, weren’t 
you? A. Yes. 


110 Q. Up on top of the carryall there is a wooden 
spool with new or fresh cable on it, isn’t there? A. 
That’s right 

Q. So that when you started to pull out the bad cable, 
all you had to do is to take the dog, which is a block up on 






top of the carryall, take that out, and pull this 
out until you got to the point where you were being 
plied with new, fresh cable, isn’t that right? A. Y 

Q. And then you cut off the bad cable and you disc 
it, is that right? A. Yes. 

Q. And then, all you had to do was to take the end 
the point where you had just cut it and lead it over to 
winch? A. Yes. 

Ill Q. And attach it to the lug, isn’t that right? 
Eight. 

Q. And you did that? A. That’s right. 

Q. Then you made mention in your direct testimony of 
having some cable spread on the ground? What was that? 
A. That was a cable off the top to spool down, 
cable, for to take the sheaves, like when you wind on 
spool 


112 Q. The tractor wasn’t running at that time? 
No, sir. 


124 Q. I understood your testimony to be now, at 
this trial, that you stood down on the ground, and 

the tractor motor was then started while you were on the 
ground? A. That’s right 

Q. Who told the-operator to start the tractor motor? 
A. I did. 

Q. So that the starting of the tractor wasn’t somethin 
unexpected to you, was it? A. No, sir. 

Q. Your present testimony is that you even told the 

125 operator to start the tractor, is that it? A. That’s 
right 

Q. By the way, when you start one of these Diesel 
have to get up out of the seat in order to ti 
tion key, don’t you? A. Yes. 
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Q. Because I think the distance from the seat to that 
key is about fifty inches, isn’t it? A. Somewhere in that 
neighborhood. 

Q. In other words, it’s about four feet Your arms aren’t 
four feet long, are they? A. No. 

Q. So you and all other people who go to start a Diesel 
have to stand up, to lean over, and turn on the ignition 
key and press the starter button? A. That’s right. 
126 Q. Do I understand your testimony to be that you 
told the operator to start the tractor, and that he 
did, while you were on the ground, and that the thing was 
running smoothly, no cable was being pulled through any 
of the machinery, and that then you climbed up on the 
carryall with the tractor running all of this time, and then 
you told the operator to start winding it slowly, is that 
your present testimony? A. That’s right. 

Q. After you start the tractor motor, it’s possible to 
sit down on the seat and from that position you work the 
controls of the power unit, don’t you, these two levers? 
A. Yes, sir. 


127 Q. I understood your testimony to be that after 
you climbed up there with the motor running all 

the time, then you told the operator to start winding 
slowly? A. That’s right. 

Q. And I understood your testimony to be that he had 
first started to wind slowly, is that right? A. Bight. 

Q. And then he started to wind faster and faster? A. 
And he got faster and faster. 

128 Q. Then this cable started to whip around? A 
That’s right. 

Q. Which way was the operator looking during all this 
time? A. I couldn’t tell you. 

Q. You didn’t look at him to see? A. I didn’t have time. 
Q. I understood you to say that this cable was whipping 
around for half a minute? A. The cable was, but I didn’t 
have time. My back was towards the operator, and I didn’t 



have time to turn around and look for the operator to see 
where he was at The only thing I could do was to holler 
at him. 

Q. When you say half a minute, do you use that literally! 
Do you know how long that it! A. It’s not so awfully long. 
Q. Do you have a watch with a second hand. A. Yes. 

Q. You do! A. Yes. 

Q. Look at the second hand of the watch. Raise your 
hand at the beginning of the time the cable started to whip 
around and then take your hand down when that stopped, 
will you! (The witness did as instructed.) 

Q. That wasn’t half a minute, quite, was it! And you 

129 say the cable was whipping around all that time, 
and you didn’t have an opportunity to turn around 

and see what the operator was doing! A. I didn’t have 
time to see what the operator was doing. 

Mb. Boyd: May I have the Court’s file, if Your Honor 
please! 

By Mr. Boyd: 

Q. Before you brought suit in this case you talked to 
your attorney, did you not! A. Yes. 

Q. You told him how this accident happened, didn’t you! 
A. Approximately, yes, sir. 

Q. Did you tell him that the accident happened because 
the tractor was started without notice or warning to the 
plaintiff, meaning you! A. It could have been, yes. 

Q. I am asking you whether or not you told your attor¬ 
ney that! A. Could have told him that. 

Q. You mean you could have told him that the accident 
happened because the tractor started without notice to 
you! A. I could have. 

Q. But you testified here that you are the one that told 
the operator to start the tractor, that he did start it 

130 while you were on the ground, that it ran smoothly 
while you were on the ground, that you climbed up on 

the carryall, and it wasn’t until after that that the cable 
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started to whip around. Is that your present testimony? 
A. Yes, sir. 


Q. Did you attend a proceeding before Judge Holtzoff? 
A. No, sir. 


Q. Do you know whether or not your attorney on the 
basis of information that you had given to him told the 
Court that the only issue of fact was whether the defend¬ 
ants employee started the engine at your direction, or 
whether he did it on his own initiative? A. I wasn’t there 
at that time. 

Q. Did you tell your attorney that that was the only issue 
in the case? A. That is what happened. The man started 
the tractor, and evidently I must have told him. 

Q. Did you tell your attorney that the way this 
131 accident happened was that the defendant, meaning 
the employee of PEPCO, started the tractor prema¬ 
turely and without warning to you? A. No. 

Q. You didn’t tell him that? A. Not as I recall. 

The Court: Are you reading from Judge Holtzoff’s 
pretrial memorandum? 

Mr. Boyd : Pretrial memorandum signed by counsel for 
the plaintiff, if Your Honor pleases, and also from the 
original complaint filed in this case, signed by plaintiff’s 
attorney, if Your Honor pleases. 


Q. In the early stages of your direct examination, in 
answer to Mr. Collins’ question, you said you did not give 
any orders to the operator. You were the one that told 
the operator to start the tractor motor, weren’t you? A. I 
had to give him orders for to start it, yes, when 
131 started to wind the cable, yes, sir. That’s the only 
orders I had. 
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132 Q. Mr. Miller, you have talked about the period of 
time when you were unable to work, unable to go 
back to work. The fact is that during that entire period 
your employer was paying you your full base pay, wasn’t 
he? A. No. 

Q. You mean by that that a part was coming from the 
Compensation Insurance Company? A. Yes, sir. 

Q. But the fact is that the Compensation Insurance Com¬ 
pany was paying you a check and you’d simply endorse it 
over to your employer and he paid you your full basic sal¬ 
ary, didn’t he? A. I never received no check from the com¬ 
pensation. 


A. It was turned over to the company, in a way. I didn’t 
receive it. 

Q. You testified a minute ago your employer did not 
pay your full basic salary, that part of it came from the 
Compensation Insurance Company. A. It did. 

Q. Now you testify you didn’t get anything from the 
Compensation Insurance Company, that that was 
133 paid directly to your employer. Which is the fact? 


The Court: What happened? 

The Witness: The checks were made to Paving Supply 
and the Paving Supply paid me then. 

By Mr. Boyd: 

Q. And you received your full basic salary? A. From 
Paving and Supply, after the compensation had been paid. 

Q. I am sorry, I didn’t understand. A. After the com¬ 
pensation had been paid to them, I received mine. 

Q. They even added to what the compensation in- 
134 surance carrier paid to them? They added to it. 

A. Yes, part. 

Q. In other words, from compensation they received two 
thirds of your basic salary, and they added the additional 
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third, didn’t they, or more than that? A. I couldn’t tell 
yon what they— 

Q. Yon know that yon got yonr full basic salary dnring 
the period that yon were away from work, didn’t yon? A. 
Yes. 

Q. And yon even got a raise in that period, didn’t yon? 
A. No. I got a raise, bnt that was counted in with the base 
pay. 


135 Q. Dnring the entire period that yon were dis¬ 
abled, yon got from yonr employer fifty dollars a 
week, didn’t yon? A. Yes. 


Q. Yon have testified as to the doctors that treated yon. 
Dr. Gantz—that’s Dr. Frank Gantz, isn’t it? That’s right. 


Q. And when was it that yon stopped going to those two 
men? What was the last time yon went to either of those 
two men? A. Some time along in March, April. 

Q. What year? A. ’48. 

136 Q. March .of ’48? A. Some where along in that 
time. 

Q. Then yon didn’t go to any doctor from that time until 
just two or three months before this case was first called 
for trial, when yon knew it was about to be reached, and 
then yon went to Dr. 0. Anderson Engh, didn’t yon? A. 
Yes. 

Q. And yon went there not at the suggestion of any doc¬ 
tor, did yon? A. No, not exactly. 

Q. Not exactly. As a matter of fact, yon went there at 
the suggestion of yonr attorney, Mr. Collins, didn’t yon? 
A. Yes. 

Q. Yon had never seen Dr. Engh before, had yon? A. No. 
Q. He had never treated yon or any member of yonr 
family, had he? A. No. 
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Q. And it was on Mr. Collins recommendation, and his 
recommendation alone that you went to see Dr. Engh, 
wasn’t it? A. Yes, sir. 


137 Q. The first doctor to treat yon was Dr. Gantz, 
wasn’t it? A. Yes, sir. 

Q. That was on the very day of the accident, wasn’t it? 
A. Yes. 

Q. Do yon remember telling Dr. Gantz that yon were 
injured when the operator started the tractor? A. Yes, I 
conld have told him that. 

Q. Did yon tell him that? A. I can’t recall. 

Q. Now I understand yonr testimony to be that yon 
weren’t injured when he started the tractor, because yon 
were down on the ground at that time? A. Yes, sir. 

Q. And it ran smoothly, and yon had time to get up on 
the carryall? A. That’s right. 

138 Q. But yon may have told Dr. Gantz that yon were 
injured when the tractor was started? A. Sure. 


Redirect Examination. 
By Mr. Collins: 


Q. Mr. Miller, do yon recall whether yonr employer kept 
on paying yon up to the time that yon went back to work 
or had he stopped paying yon some time before, if yon 
can recall? 

In other words, yon went back to work in January of 
1948. Do yon recall whether yon were getting the payment 
from yonr employer up to that time, or whether those pay¬ 
ments had stopped some time before? A. No, I can’t I 
was getting paid through the company. 

Q. Up to the time yon went back to work? A. Yes. 
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142 Recross Examination 

By Mr. Boyd: 

Q. Mr. Miller, I understood from your testimony yes¬ 
terday that when the tractor was started, yon were on the 
ground? A. That’s correct 

Q. And that the cable at that time was not moving at 
all? A. That’s correct 

Q. That would clearly indicate, wouldn’t it, that the 
clutch of the power unit was not engaged? A. Yes. 

143 Q. Is that right? A. That’s right 

Q. So your present testimony is that when the 
tractor was started, the clutch was not engaged? A. When 
the motor was started, yes, sir. 

Q. And that the clutch was not engaged until after you 
climbed up on the carryall? A. That’s right 

Q. But you of course told your attorney about these 
facts before he instituted suit, didn’t you? Just answer 
my question yes or no, sir. A. Yes. 

Q. Did you tell him as alleged in the complaint that the 
defendant’s servant started the engine of said tractor with 
the clutch engaged? A. Yes, but there’s two clutches. You 
can assume either one of those clutches. 

Q. Just answer my question. Did you tell your attorney 
as alleged here that defendant’s servant, meaning PEPCO, 
started the engine of the said tractor with the clutch en¬ 
gaged? A. I could have said that, yes. 

Q. You could have said that to him? A. Yes. 

144 Q. Did you say that to him? A. I couldn’t recall, 
sir, at that time. 

Q. Do you know from what other source your attorney 
might have gotten this information that he put in your 
complaint? A. Well, no. 

Q. Afterward, you were informed, were you not, that 
some of your own employees had found, after the accident, 
that that clutch was frozen, that it was by virtue of a state 
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of disrepair in an engaged position, and it wasn’t possible 
to disengage it with any of the levers that were available? 


The Witness: No, sir. 

By Mr. Boyd: 

Q. Do yon mean to say yon never talked to Mr. McCros- 
sin abont it, and what he found? A. Mr. McCrossin has 
never told me what he found. 

Q. Have yon talked to Mr. Lockhart about it? A. 
Mr. Lockhart has never told me what he found. 

145 Q. Mr. Lockhart is one of your fellow mechanics, 
isn’t he? A. He is. 

Q. Is he still there? A. Yes, sir. 

Q. And you have been working with him now since you 
returned to work for over a year? A. Yes, sir. 

Q. Are your relations with him friendly? A. Yes, sir. 

Q. Do you see him every day? A. Practically. 

Q. And you testified here under oath that he has never 
told you what he found in that clutch when he examined it 
immediately after your accident? A. That’s right. 

Q. Were you informed by your attorney that when he 
took certain depositions of Mr. McCrossin and Mr. Lock¬ 
hart, they testified that when they appeared on the scene 
immediately after your injury, they found the clutch in a 
state of disrepair and that it was frozen to an extent that 
it had become necessary to use a crowbar to break it loose? 

The Court: Let me ask you this, what difference does 
it make whether his attorney told him that, and whether, 
for that matter, they testified to it? 

146 Mr. Boyd: For this reason: After that information 
came to the attention of the plaintiff, he amended his 

complaint, abandoned the theory he started out on, namely, 
that the tractor was started with the clutch engaged, and 
now testifies that it—that the engine was started with the 
clutch disengaged and that the clutch wasn’t engaged until 
after he climbed up on the carryall. 
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The Court: Can you answer the question, which is in 
substance, whether your attorney, or one of them, told you 
that Mr. McCrossin and Mr. Lockhart had so testified in 
the course of a deposition? 

The Witness: Yes, sir. 

By Mr. Boyd: 

Q. Your attorney did so inform you? A. Yes. 

• ••••••••• 

149 Q. I am asking about this version that’s contained 
in the suit that was filed by your attorney. Did you 
give your attorney that version? A. Of the tractor being 
started? 

Q. That the tractor was started with the clutch engaged 
without notice or warning to the plaintiff. A. No. 

Q. So that your attorney filed a suit stating facts that 
you had never related to him 


Dr. Julius S. Neviaser was called as a witness, and being 
first duly sworn, was examined and testified as follows: 


150 Q. What is your profession? A. Orthopedic sur¬ 
geon. 


Mr. Boyd: I will be happy to state that Dr. Neviaser is 
one of the outstanding orthopedic surgeons here in Wash¬ 
ington, well qualified, if Your Honor pleases. 

By Mr. Collins: 

Q. Dr. Neviaser, do you know the plaintiff here, Hugh 
Miller? A. Yes, sir. 

Q. Did you examine Hugh Miller on one occasion? A. I 
saw him on October 22, 1947. 
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155 Cross Examination 
By Mr. Boyd: 


156 Q. Mr. Miller testified here that he had a rupture 
and a severing of the muscle in the right thigh. Did 

yon find any rupture or severing of the muscle in the right 
thigh? A. No, sir. 

Q. Is that a matter that comes within your specialty? A. 
Yes, sir. 

Q. And is it difficult or not to make a diagnosis of 

157 a ruptured muscle in the thigh? A. It’s not difficult 
to make a diagnosis of a complete rupture. Some¬ 
times an incomplete rupture—you might have a little 
trouble. 

Q. Sometimes with an incomplete rupture. Did you see 
any indication of a rupture of the muscle in the thigh? A. 
No, sir. 


159 Q. I understood you to make measurements of his 
leg, and they were found to be the same, were they, 
doctor. A. That is, the leg lengths. 

Q. Yes. What I have in mind is the complaint in this 
case filed by Mr. Miller’s attorney on his behalf, which says 
that he has one leg that’s shorter than the other. You 
measured the legs, didn’t you, doctor? A. I measured 
them; at the time I saw them there wasn’t any shortage. 

Q. You didn’t find any shortening then? A. No, sir. 


162 Dr. Frank E. Gantz 


Direct Examination 
By Mr. Collins: 
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162 Q. Do you specialize in any particular field of 

163 medicine? A. Yes, sir, general and traumatic sur¬ 
gery. 


Q. Doctor, do you know the plaintiff, Hugh Miller? A. 
Ido. 

Q. Was Mr. Miller a patient of yours following an injury 
received on May 9,1947 ? A. He was. 


178 Q. By the way, doctor, what was your bill for serv¬ 
ices? A. $750.00. 


181 Q. Doctor, assuming that there is cartilage dam¬ 
age to the left knee, what would you say as to the 
advisability of Mr. Miller climbing in high places, up lad¬ 
ders, and so forth? A. I don’t see why with care on his 
part, he couldn’t do it. I don’t know that I would recom¬ 
mend it particularly, but there is no reason why it shouldn’t 
be done. 

Q. Doctor, Mr. Miller has testified that when he climbs, 
he has a sense of dizziness. Would a muscle unbalance, an 
imperfection—could it have any connection with this? 
A. I would think that would be rather far-fetched. I would 
say no. 


181 Q. Doctor, how long does a compound fracture, 
comminuted fracture, of the lower leg ordinarily 

182 take to heal? A. That’s an extremely variable fac¬ 
tor. I would say on the average, taking all cases, 

you would run anywhere from nine months to a year. Now, 
you will get some that heal up in five or six months, but you 
will also get some that won’t be healed in a year or year 
and a half. The lower third of the leg is notoriously slow 
as far as fracture healing is concerned. 

Q. Doctor, Mr. Miller has testified that he returned to 
to work on January—the end of January, 1948. In your 







opinion, was he able to return to work sooner? A. I 
think he could go back to work and do the full amount and 
character of work that he usually did. 

Q. Prior to what date? A. You asked me, you 
late in January. 

Q. Yes. A. Well, I think that going back to work 
that time I think would have been a little hazardous. There 
would have been a little risk connected with it 
Q. Do you think that in view of his condition, in 
of the fact that he needed—you felt he needed a 
for his left leg, he could have gone ahead and done 

ous work? A. No, prior to that he couldn’t have done 
183 the full type of work that he was accustomed 
doing. 

183 Q. And the bones when you first saw the 
were in good alignment at that time? A. The} 

in excellent alignment And I will say this, that 
due purely to the very excellent first aid care that he 
ceived. 

Q. Out at PEPCO? A. Out at PEPCO from the 
gency Hospital doctor who went out there and took 
of him. 

Q. So there was no need to manipulate the bones to 
them in better alignment because they were in excellent 
alignment when you first saw him? A. Entirely satisfac¬ 
tory, yes. 

• •••••••• 

184 Q. And as I understood your testimony, he 
a recovery from the fractures in the normal length 

of time? A. Yes, he made, I think, a very satisfactory 
recovery. 


Q. As a matter of fact, doctor, you have examined 
and had this man under your care since the time 









48 


the accident right up until, I think you said, January of 
this year, 1950? A. That’s right. 

187 Q. Do yonr records disclose a single complaint of 
dizziness and attributing it to this accident? A. 
Right here this morning? 

Q. Right this morning. A. That’s true. 

Q. In other words, up until this time, over the years you 
have had him under your care, he has never before made 
a complaint of dizziness? A. That’s true. 


189 Q. By the way, doctor, in the very early stages of 
your treatment, did not Mr. Miller describe to you 

190 how this accident happened? A. Yes, sir, he did. 

Q. And didn’t you include that in one of your re¬ 
ports? A. I think it’s this one here. You you want me to 
read this? 

Q. Just the paragraph dealing with the accident. A. “At 
that time”—that is, May 9, 1947—“while working at the 
Benning power plant, and in feeding steel cable into the 
rollers, the operator of a tractor started unexpectedly, and 
Mr. Miller was struck with flying steel cable.” 

Q. So he told you, did he, that he was injured when the 
operator of the tractor started unexpectedly? A. Yes, sir. 

Q. By the way, doctor, Mr. Collins asked you whether or 
not it would have been possible for Mr. Miller to return to 
work earlier than the end of January, 1948. As a matter of 
fact, in the early part of January, January 8, 1948, to be 
exact, did you not say that with perhaps some discomfort, 
Mr. Miller could return to some of his duties at that time? 
A. I believe I probably did. I can read here and see. Sup¬ 
posing I just read this report. 

Q. I was referring to returning to work, doctor. 

Mr. Collins: Which report is that? 

Mr. Boyd: January 8,1948. This paragraph: 

“Mr. Miller has responded very excellently. It is 

191 my impression that he could carry on a great part of 
his work at this time, with some discomfort to him¬ 


self.” 
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The Witness: That’s true. 


192 Q. Doctor, did yon find any ruptured muscle in the 

193 right leg? A. I did not feel that it was a ruptured 
muscle, no, sir. 

• ••••••••• 

205 Dr. O. Anderson Engh was called as a witness and, 
being first duly sworn, was examined and testified 
as follows: 


A. I am an orthopedic surgeon. 


218 Q. What is the amount of your bill, doctor? A. 
$155.00. 


Cross Examination 
By Mr. Boyd: 

• ••••••••• 

219 Q. As a matter of fact, doctor, this man was re¬ 
ferred to you by Mr. Collins, his attorney, wasn’t he? 

A. Yes. 

Q. You knew he had been under treatment by Dr. Frank 
Gantz, didn’t you? A. Yes. 

Q. As I understand it, when you took a history from this 
patient, he told you he was injured when the tractor was 
started unexpectedly, is that correct, sir? A. Yes. 

Q. Doctor, I understood you to say that you found some 
rupture of the muscle in the right thigh? A. Yes. 

Q. Is that particularly difficult to diagnose for a man 
trained in orthopedic work? A. No. 

220 Q. You possess no special skill that permits you 
to make a diagnosis of a ruptured muscle that other 

orthopedic specialists could not find? 
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Mr. Collins: Yonr Honor, I object to the form of that 
question. I think he can ask him if he found it. 

The Court: I overrule the objection. 

By Mr. Boyd: 

Q. Do you understand the question, doctor? A. Yes. 
No, I don’t feel that I am any more capable than the aver¬ 
age qualified orthopedic surgeon. 

Q. Doctor, there is an allegation here that this man suf¬ 
fers from one leg being shorter than the other. Did you 
make any examination to determine whether or not that was 
true? A. I didn’t make any statement to that effect. 

Q. You mean in your form of report you didn’t? A. 
That’s right. 

Q. Of course, if a man were making a complaint of that 
sort, you’d measure his legs, wouldn’t you? A. Yes, I 
measured his legs, and I found no difference, as far as the 
length of them, that is, no significant difference. 

Q. If there had been any difference, you would have re¬ 
ported it, wouldn’t you, doctor? A. If it had been more than 
three-eighths of an inch I would have reported it. 
221 Q. You don’t remember finding any, do you? A. I 
didn’t find any. 


222 Q. Do I understand your present opinion that you 
do think he is suffering from some low back strain? 
A. I think it is entirely possible that he is suffering from 
strain as I mentioned before. 

Q. In the low back? Of course, doctor, when you testi¬ 
fied before, you said, did you not, reading from page 201: 

“By my examination I didn’t particularly feel that he 
was suffering from his low back.” 

A. Yes, I couldn’t find anything objectively, but I feel 
that a patient can be suffering discomfort or pain, due to 
an abnormal condition of the lower extremities. 

Q. This was giving your opinion, was it not, doctor, that 
I just read? A. I was asked by you, and by the attorney 
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for the plaintiff, whether it was possible for a patient 
223 to be suffering from discomfort in his low back from 
the type of injury which was sustained, and I stated 
that I felt it was possible. 

Q. I see. It is your professional opinion that it is a pos¬ 
sibility; but as the doctor making the examination of this 
man, you didn’t feel that he had it, is that right? A. I 
can’t state that. That’s entirely up to the patient. That 
is subjective. 


224 Q. Doctor, at the last trial, you testified that based 
on your examination of this man, in your opinion he 

was not capable of carrying on strenuous work, didn’t you? 
A. That’s right. 

Q. Have you since learned, doctor, that he is the 

225 number one mechanic at the Paving Supply and 
Equipment Company which engages in the repair 

of heavy equipment? 

The Court: I sustain the objection to that question. 

By Mr. Boyd: 

Q. Would you say that the man couldn’t do that work, 
doctor? A. When you say head mechanic, and you say 
strenuous work, I think that a man can be a head mechanic 
without doing real strenuous work. I stated before that I 
felt the fellow probably could go up and down steps, but 
that after a period of time he would be fatigued, and I felt 
that it was difficult for him to do it. 

Q. Didn’t you testify he couldn’t do strenuous physical 
work? A. Well, strenuous physical work can be entirely 
done with the hands, or done with the arms. 

Q. Well, didn’t you testify that this man could not do 
strenuous physical work? A. I’d have to see the rest of the 
report there. You are talking about strenuous physical 
work. If you are talking about climbing and traveling 
steps and being on his feet a long time, then that’s different 
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than doing strennons work, which requires a lot of nse of 
the upper extremities. 

Q. I understand your testimony now is that this man can¬ 
not do strenuous physical work if it entails standing 
226 on his feet for an appreciable length of time. A. 

Well, not so much standing as climbing and travel¬ 
ing steps and walking distances. 

Q. So if his work necessitates walking some distance, 
climbing, and so on, it is your professional opinion he can’t 
do it? A. That’s right. 


228 Q. By the way, doctor, when this man was coming 
to you, did he make any complaint to you of pain in 
the head? A. No. 

Q. Did he make any complaint to you of dizziness? A. 
No. 

Q. Did you know that he was claiming that, doctor? A. 
No. 

Q. When is the first time you heard that this man was 
complaining about a dizziness that was almost incapaci¬ 
tating? A. I didn’t know about dizziness until you men¬ 
tioned it now. 

Q. This is the first word you’ve heard of dizziness in 
relation to this man’s condition, is it, doctor? A. That’s 
right. 


229 The Witness: Concerning the alignment, the ques¬ 
tion was asked whether the alignment was good. It 
really isn’t an excellent alignment, because it is curved 
in—the bones. If it were straight, they would have come 
down this way. The apposition is good, but there is a 
definite angulation present. 

By Mr. Collins: 

Q. How about the fibula? A. Well, there is an angula¬ 
tion here, with the concavity of the fibula, that’s this small 
bone. 





Q. Does that cause a bowing of the leg to some extent? 
A. Yes, it causes a bowing. It isn’t marked, but it is a 
definite bowing. 


D. W. Love was called as a witness and, being 
first duly sworn, was examined and testified as fol- 


Direct Examination 
By Mr. Collins: 


233 Q. By whom are you employed, Mr. Love? A. Em- 
ployed by the Paving Supply and Equipment Com¬ 
pany. 

Q. In what capacity? A. Assistant secretary and treas¬ 
urer. 

Q. Pursuant to subpoena, have you brought here records 
of the Paving Supply and Equipment Company relating to 
Mr. Hugh Miller? A. I have. 


Q. What was his rate of pay at that time? A. His 
234 hourly rate? Hourly rate of pay? 

Q. Yes, or his weekly? A. $L25 an hour straight 

time. 


Q. Do your records indicate how much he had made up 
to the week of May 9,1947; that is, from January to May? 
A. They do. 

Q. And how much is that, Mr. Love? A. From January, 
’47, for the first quarter, the total earnings were $836.24. 
That is including overtime. 


235 Q. Mr. Love, do your records indicate that Mr. 

Miller, commencing in May—May 9, was absent from 
work? They do. 









Q. Do your records indicate when he resumed working? 
A. He resumed work, started the first day, January 26, 
1948. 

• •••••!*•• 

238 Cross Examination 

By Mr. Boyd: 

Q. Mr. Love, some of these records have been in Mr. 
Collins’ possession, have they, and were returned to you 
yesterday? A. Yes, they have. 

Q. By the way, you said you were assistant secretary 
and treasurer of the Paving Supply and Equipment Com¬ 
pany. That is the employer of Mr. Miller who sits here, is 
it not? A. Yes, sir. 

Q. Your offices are out at Tenth and Girard Streets? A. 
That’s right. 

Q. Is that the office of the Sales Department as well as 
the Service Department? A. Yes, sir. 

Q. So Mr. Miller works in the same building that you 
work in, does he? A. In the same building. 

Q. You have occasion to see him frequently out there? 
A. Every day, practically. 

Q. As I understand it, you were asked about delivery 
of the tractor. Did I understand that delivery of 

239 the tractor was made by the Washington Trailer 
Company? A. Yes, sir. 

Q. That’s a company employed by your company to make 
delivery of this heavy equipment, is it? A. That’s right. 


241 By Mr. Boyd: 

Q. During the entire period he was away from work, was 
he paid by the weekly rate? A. He was. 

Q. And in July, when that was increased, did he get the 
benefit of the increase? A. He did get the benefit of the 
increase. 






Q. Is there any doubt about it, Mr. Love! A. Not now, 
that you put it that way. 

Q. You mean, after looking at your record, you say there 
is not doubt now, is that because you have looked at your 
record! A. Yes, sir. 


244 Mr. Collins: The plaintiff rests, Your Honor. 


Mr. Boyd: If Your Honor please, at this time I respect¬ 
fully move the Court to direct a verdict on behalf of the 
defendant on the ground that all the evidence—the 
245 only evidence dealing with the subject—clearly indi¬ 
cates that the man Ruleman, whose name has not 
been proved here, but I think for the purposes of my argu¬ 
ment you can accept my representation that the PEPCO 
employee who was on the tractor at the time was named 
Ruleman. 

It makes it a little bit easier to argue the case if we give 
him a name—and the evidence, all of it, shows that at the 
time of the accident, Ruleman was acting as the borrowed 
servant of the Paving Supply and Equipment Company. 


255 The Court: I will deny the motion at this time, 
any way. 


Q. How are you employed, Mr. Thomson! A. I am 
president of Paving Supply and Equipment Company. 


Q. That is the company, is it, of which Mr. Miller, 
the gentleman who sits here, is an employee! A. 
That’s correct 











Q. Mr. Thomson, in the early part of 1947, around the 
first of May, did you have a conversation with the repre¬ 
sentatives of the Potomac Electric Power Company regard¬ 
ing the sale by you of certain equipment to that company? 
A. Yes, sir. 

Q. With whom did you deal in connection with that sale, 
sir? A. Mr. Hawkins of the Potomac Power and Light 
Company. 


Q. And what units did he indicate they had need of? A. 
Well, he was interested in purchasing a tractor, bulldozer, 
and power control unit. 

257 Q. For those of us who are not as familiar with 
the terms that you have just used, do I correctly 
understand that the tractor is the engine with the cater¬ 
pillar tractors on it? A. That’s correct. 

Q. Then you used the term bulldozer. Is that the blade 
that runs in front? A. That’s correct, and fits on the 
tractor. 

Q. And then you made reference to a power control unit? 
A. That’s right. 

Q. What is that? A. A power control unit is a drum that 
is attached to the rear of the tractor and which has cable 
and is used for pulling scrapers, or any other type of cable 
work. 

Q. That is made up of a series of wheels and clutches, is 
it, the control unit? A. Yes. 

Q. That’s used to control the cables that work the carry- 
all, is that correct? A. That’s correct. 


258 Q. At that time, Mr. Thompson, did PEPCO indi¬ 
cate to you whether or not they had immediate need 
for these items that were mentioned? A. Yes, they did. 

Q. And which of those items did you have in stock? A. 
We only had the tractor in stock at that time. 

Q. Were you able to make prompt delivery of the trac¬ 
tor? A. Immediate delivery. 
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Q. With respect to the power control unit, did you have 
that in stock? A. No, sir. 

Q. Did yon indicate to PEPCO how long it might be be¬ 
fore you would be able to make delivery of the power control 
unit? A. Yes, we did. 

Q. And what indication did you make at that time as to 
the time that would be required in order to make delivery 
of the power control unit? A. Well, I believe in our origi¬ 
nal quotation, it was two to three weeks, and afterwards, 
we found that it would be even more than that. 

Q. Did the representative of PEPCO indicate that that 
would not supply the immediate need that they had for a 
tractor with a power control unit attached? A- Yes, 
259 they did express themselves that way. 

Q. And when it was indicated to you that they had 
immediate need for these items, did you make some sug¬ 
gestion, sir? A. Yes, in order to secure their business— 
this was the first opportunity we had to sell them a tractor, 
and naturally, we were very much interested in securing 
their business, not only this, but additional business; and 
so I suggested to them that we take the power control unit 
off of one of their old tractors and transfer it to this new 
tractor which would enable them to use this new tractor 
with the carryall, and that way would secure us the busi¬ 
ness, and it would also meet their needs. 

Q. Did you indicate anything in regard to putting this 
control unit in proper working order? A. Yes, we told 
them we’d check it over, bring it into our shop and check 
it over, and put it on the tractor, the new tractor, and then 
deliver the new tractor, and attach the scraper to his unit. 

Q. And in connection with attaching the scraper to the 
unit, does that entail connecting cables? A. That’s right, 
it does. 


261 Q. Mr. Thomson, was there to be any additional 
charge for carrying out your suggestion that you 
take the control unit off one of the tractors already there, 
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take it up to your shop, put it in A-l condition, and attach 
it to the tractor? Was there to be any additional charge 
for that? A. No, there wasn’t, the reason for that being 
our inability to make immediate delivery of the equipment 
they required. 

Q. Was the suggestion which you made acceptable to 
PEPCO? A. Yes, it was. 

Q. Did you give directions to your subordinates to carry 
out that agreement? A. Yes, I did. 

262 Q. With regard to taking the control unit off one 
of the tractors that was already at PEPCO, and 
taking it up to your shop, and putting it in proper working 
order, and attach it to the tractor, to whom did you give 
instructions? A. Mr. McCrossin, our service foreman. 


Cross Examination. 

By Mr. Collins: 

Q. Mr. Thomson, the defendant is still one of your cus¬ 
tomers, is it not? A. That’s right. 

Q. How much business would you say you do in a year, 
on the average? 

The Court: With the power company? 

Mr. Collins: Yes. 


263 The Witness: I would say approximately ten 
thousand. 


Q. When this accident occurred to Mr. Miller your com¬ 
pany was very much afraid of doing anything to incur the 
ill will of PEPCQ, is that so, sir? A. No, I wouldn’t say so. 
I’d say we were interested in having the good will of 
PEPCO. 
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264 Q. Mr. Thomson, isn’t it a fact that yon instructed 
certain of your employees to get together with Mr. 
Halbert and an attorney, the attorney for PEPCO, and 
give certain statements? A. Yes, PEPCO asked ns for 
statements from our employees, and I told them would 
give them to them, and we also in turn gave them to the 
insurance company. 

Q. Where were those statements given? A. I would say 
approximately— 

Q. Where? A. They were given at our office. 

Q. Isn’t it a matter of fact that those statements were 
given in your office? A. That’s right 

Q. Were you present? A. No. 

Q. And Mr. Lockhart was one of the men that was told 
to give the statements and to cooperate with them, was he 
not? A. That’s right 

Q. And Mr. McCrossin was another one? A. That’s 
right 


265 Q. This power unit to he attached to the tractor, 
that belonged to PEPCO, didn’t it? A. That’s cor¬ 
rect 

Q. So your company was repairing that for PEPCO? 
A. That’s right. 


266 Mr. Thomson, when these statements were given 
by Mr. McCrossin and Lockhart—and I want you 

to answer my question now just as I ask it—was Mr. Miller 
given a copy of that report or statement? A. No. 

Q. Mr. Thomson, do you recall a little over a year ago 
—by the way, so I will identify myself, my name is Dennis 
Collins, representing Mr. Miller—do you recall about a 
little over a year ago, I called you on the telephone on 
one occasion? A. Yes. 

267 Q. And do you recall on that occasion stating 
that if Mr. Miller didn’t stop trying to press his suit 
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against PEPCO that yon were going to lose a good client, 
a good customer. A. No, I don’t recall that 


267 Redirect Examination 

By Mr. Boyd: 

Q. I understood you to say, Mr. Thomson, that you and 
the employees who were requested not only gave state¬ 
ments to representatives of PEPCO, but you said they gave 
them to the insurance company? A. That’s correct 

Q. Was that the compensation insurance company which 
was paying compensation for Mr. Miller! A. That’s cor¬ 
rect 

Q. That was the company that insured you against indus¬ 
trial accidents, is that correct? A. That’s correct 

268 Q. You were asked about whether or not you did 
anything to incur the ill will of PEPCO. During all 

of the period that Mr. Miller was disabled, what did your 
company do, Mr. Thomson, in regard to the payment to him 
of his salary? 

The Court: I sustain the objection. That hasn’t any¬ 
thing to do— 

Mr. Boyd: It certainly does, if Your Honor please. May 
I be heard on it? I think it is most proper. Mr. Collins 
has tried to create the impression here that because of a 
fear of losing the good will of PEPCO, he has a hostility 
toward Mr. Miller. 

As a matter of fact, Mr. Collins even asked the question, 
if Mr. Thomson didn’t say to him, Mr. Collins, that if 
Miller didn’t stop his suit, that Mr. Thomson was going to 
lose a good client 

Do you thinV that a man who entertains such feelings of 
hostility toward one of his employees, who was incurring 
some disfavor on the part of PEPCO, would pay him not 
only what he was entitled to by way of compensation, but 
sums in addition to that, to see that he got his full salary? 

Mr. Collins: I think Mr. Boyd is arguing his case pre¬ 
maturely. 
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The Court: I know he is, hnt he had a right to in answer 
to the objection. I snppose yonr qnestion is proh- 
269 ably a proper one. 


Q. What did yonr company do, Mr. Thomson, in addition 
to tiie payment to Mr. Miller of compensation? A. We paid 
him the difference between his regular salary and what he 
received in compensation. 


271 Q. By the way, Mr. Thomson, was there any guar¬ 
antee that was indicated by you as to the unit which 
was to be taken off the gas tractor and attached to your new 
tractor, and then redelivered to us? 


The Witness: As to the guarantee, none, other than that 
it would be in good working order. 

By Mr. Boyd: 

Q. To whom did you indicate, Mr. Thomson, that it would 
be in good working order? A. To Mr. Hawkins. 

Q. That’s the purchasing agent? A. That’s the purchas¬ 
ing agent 


Recross Examination 
By Mr. Collins: 

Q. One question, which has been brought up on redirect 
This is the payroll record, and I don’t understand 
272 too much about the cards. A. We are both in the 
same boat on that 

Q. Mr. Thomson, isn’t it a fact that when you say Mr. 
Miller was paid a salary, that he was paid only his base 
salary? In other words, he was only paid for the base forty 
hours, he wasn’t paid for any overtime, was he? A. That’s 
correct 
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273 Charles Douglas McCrossin 


273 Q. How are you employed, sir? A. Service mana¬ 
ger for the Paving Supply and Equipment Company. 
Q. That’s the company of which Mr. Thomson is presi¬ 
dent, the gentleman who just testified? A. Yes, sir. 


274 Q. As service manager, does Mr. Miller, the plain¬ 
tiff, who sits here, come under your direction? A. 

Yes, sir, and a shop foreman. 

Q. In other words, there is an intermediary individual be¬ 
tween you and Mr. Miller, that is, the shop foreman? A. 
Yes, sir. 

Q. You supervise the activities of the shop foreman, as 
well. A. That’s right. 

Q. Were you the service manager, Mr. McCrossin, in 
May of 1947? A. Yes, sir. 

Q. In your capacity as service manager, Mr. McCrossin, 
back in May of 1947, did you get some instructions from 
Mr. Thomson, the president of the company, in regard to 
some equipment which was to be delivered to PEPCO? 
A. Yes, sir. 

Q. Will you tell us what instructions you got, sir, in re¬ 
gard to a control unit which was already attached to a trac¬ 
tor out at PEPCO? A. Well, I was called in Mr. Thom¬ 
son’s office and we discussed a tractor which PEPCO had 
shown a desire to buy; and they had requested some equip¬ 
ment, which was a power unit, and I believe a bulldozer 
blade to be mounted on the tractor, and at that time 

275 we couldn’t make deliveries of those attachments. 
Mr. Thomson told me that we were to go to the 

Benning Road plant of the Potomac Electric Power Com¬ 
pany, remove a power unit from a tractor, an old tractor 
they had, and we was to bring it into our shop and see that 
it was put in good working condition, and installed on a new 
tractor. We did so. 




Q. Let me interrupt you there a minute. You say you 
did so. Do you mean you went over to Benning, did you, 
the PEPCO plant at Benning, and took the control unit off a 
tractor there? A. That’s right. 

Q. Did you personally do that Mr. McCrossin? A. No, 
sir, I personally did not. 

Q. You gave instructions to one of the mechanics to do 
that, did you? A. I gave instructions to the shop foreman. 

Q. And you instructed him to go over there and bring 
this control unit to your shop, your service department? 
A. That’s right. 


276 Q. After the control unit was taken from PEPCO 
up to your service department, did you see it in the 

service department? A. Yes, sir. 

Q. And was it, while in your service department, mounted 
on this new tractor? A. Yes, it was mounted in our service 
department. 

Q. Then did there come a time, Mr. McCrossin, when the 
new tractor with the control unit attached was delivered to 
PEPCO? A. That’s right, sir. 

Q. Do you remember when it was that that delivery was 
made, with respect to the date of the accident? Do you re¬ 
member whether it was the same day, or the day before? 
A. No, only referring to the records, it was, I recall. May 
9,1947. 

Q. Your recollection is that it was May 9th? Were you 
given any instructions by Mr. Thomson as to whether or 
not the tractor with the control unit which you had attached 
was in turn to be connected up with the carryall? 

277 A. That’s right, sir. 

Q. Did that entail reaving the cable, or at least 
connecting the cables? A. Well, I—as far as the instruc¬ 
tions, was to put it in operating condition, and not seeing 
the carryall before that time, if it was any reaving neces¬ 
sary, that was to be done, too. 
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Q. In other words, your instructions were to see that the 
carryall was connected in a way that it could immediately 
go to work, is that right? A. That’s right. 

Q. Did you go out to the Benning plant after the tractor 
had been delivered, to see that the work was done as agreed? 
A. I did. No, I’m sorry, there. I went out to the Benning 
plant the morning of delivery, but it was necessary for me 
to leave after arriving at the Benning Bead plant; a few 
minutes after, I left to attend a funeral. 

Q. Was one of your employees there, Mr. McCrossin? 
A. Yes, sir. 

Q. What was expected of him, sir? A. To attach— 

Q. Who was the employee there? A. Hugh Miller. 

278 Q. That’s the plaintiff who sits here? A. Yes. 

Q. He is an employee of the Paving Company? 
A. That’s right. 

Q. What instructions, if any, did you give him, sir? A* 
To give instructions on the operation of the tractor, since 
they weren’t familiar with the type tractor that we deliv¬ 
ered, which was a Diesel, and they had operated tractors 
before of the same make which was gasoline controlled; 
and to attach the carryall, and make any necessary adjust¬ 
ments, that was necessary to put the tractor in operation. 

Q. When you say put the tractor in operation, you mean 
the whole unit? A. The unit in operation. 

Q. And then, as I understand it, you left to attend a 
funeral, is that correct, sir? A. That’s right. 

Q. After attending the funeral, did you go back to your 
place of employment at 10th and Gerard? A. That’s right. 

Q. And while there, did you get some word that there had 
been an accident to Mr. Miller at Benning? A. I received 
the word—I hadn’t entered the building. In fact, I drove 
up in our driveway and was met at the door and was told 
there’d been an accident at the Benning plant, and I 
don’t recall who told me. But I went in our machine 

279 shop and got one of our employees, Mr. Lockhart, 
and we taken my car and went to the Benning plant 


SB 
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Q. Yon say yon went in the shop and took one of your 
employees, Mr. Lockhart Is Mr. Lockhart a mechanic? 
A. Well, he’s a mechanic and machinist He does all of our 
machining, work from the lathe. 

Q. Did yon take a mechanic and a machinist with yon be¬ 
cause yon had received some word that there was some con¬ 
dition of disrepair that had caused the accident? A. No, 
not at alL In fact, Mr. Lockhart was one of our oldest em¬ 
ployees, and we had been on many jobs together, and it was 
just that thought that we might be able to help the situa¬ 
tion. I mean, we hadn’t the tractor or anything in mind. 
We had the employee in mind. 

Q. In other words, the only information yon had at that 
time was that one of your employees had been injured. A. 
That’s right. 

Q. So yon and Mr. Lockhart went there to the scene? 
A. That’s right. 

Q. When yon arrived there, was Mr. Miller still present? 
A. He was. 


280 Q. Did yon and Mr. Lockhart then undertake to 
examine the equipment to see what caused the acci- 
den? A. We did. 

Q. Will yon tell ns what yon and Mr. Lockhart found? 
A. Well, we found that the cone clutch in the power unit 
was frozen. It was stuck in, and wouldn’t return into a 
neutral or free position. 

Q. When you say that it was frozen, you don’t mean it 
was frozen from cold weather, I take it? A. I mean I cor¬ 
rected that as being stuck. It had no movement. 

Q. So that the cone clutch of the power unit was engaged 
at all times, is that correct? A. That’s right 

Q. When you say it was engaged, you are referring to the 
internal mechanism, are you, not the lever? A. To the in¬ 
ternal mechanism of the power unit 

Q. In other words, what would happen when you put the 
lever in neutral position? Would the internal mechanism 
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assume a neutral position, or did it remain in an en- 

281 gaged position? A. It remained in an engaged posi¬ 
tion. 

Q. By the way, in order to inspect the clutch that you 
found to be frozen, did it necessitate any dismantling of the 
control unit? A. Well, we tried by moving the controls— 
we couldn’t free it, so we borrowed a bar. It was—I don’t 
know, some length of around about five foot, from some of 
the workmen which were unloading coal cars, and it taken 
this bar with a block as a pry to bring the clutch out, to dis¬ 
engage the clutch. 

After that we removed the necessary bolts and adjusting 
screws to remove the cone from the clutch. We removed it, 
and found that grease was on the facing of the dutch. And 
by making an inspection as to why the grease got there, we 
found that the seal, the internal seal, had been distorted 
quite an amount, letting the oil or grease come from the 
case of the power unit out to the facing of the dutch. 

It was necessary to get another seal, and we asked some 
of the employees if they could get us some sort of a dean- 
ing fluid which they did, and we washed it, installed a new 
seal, and installed the clutch and made the necessary ad¬ 
justments, and put it to work. 

Q. As I understand it, you first tried to free the dutch by 
the use of a bar, which you said was about five feet in 
length? Did it have the appearance of a crowbar? 

282 A. Yes. 

Q. You tried to free the clutch with that, and you 
were not able to do so? A. We did it with that. We 
couldn’t free it just manually, or with the controls. We did 
it with the crowbar. 

Q. In other words, it took the crowbar in order to free it, 
is that correct? A. Yes. 

Q. And I understood you to say you dismantled it, and 
you are referring to the internal mechanism? A. That’s 
right Well, the cone clutch is an internal clutch, and we 
had to remove the dutch in order to clean it 
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Q. When yon did remove it, yon say that yon fonnd 
grease on it? A. We did. 

Q. And yon inspected to see where the grease was coming 
from, and yon saw that there was a seal? A. That’s right. 

Q. Yon said it was distorted. A. Yes, that’s right. 

Q. Then I understood yon to say yon washed the grease 
off with a cleaning fluid? A. We did, and replaced the 
seaL We put a new seal in. 

Q. After that did yon test that clutch to see if it 
283 worked properly, after yon had done what yon just 
indicated. A. Oh, yes, we worked it, well, myself, 
for quite some time, I stayed there. 

Q. Did yon find after yon had cleaned this grease off, and 
put in a new seal, that it then worked properly? A. That’s 
right. 

Q. Did yon conclude those repairs that day, do yon re¬ 
member, Mr. McCrossin? A. Yes. 

Q. And Mr. Lockhart was present with yon while yon 
were doing that? A. That’s right. 


287 Q. Now, Mr. McCrossin, there was further testi¬ 
mony here by Mr. Miller that he had to feed this 
cable into the control unit by getting in line with the sheaves 
on the control unit, and in order to be in line with that 
sheave, he had to stand up on the carryall so that he’d be 
directly behind that sheave. 

Do I understand that the first sheave throngh which the 
cable goes as it enters the control unit is a swivel sheave? 
A. That’s correct. 


A. It says “Heil” on top the first sheave, and it swivels 
on a ballbearing at this particular point, the lower and 
upper. If it didn’t, the cable would cut in half at this point 
when the carryall is at a forty-five degree angle. 

Q. In other words, it swivels, so that if this 
288 represents the carryall and this represents the oon- 
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trol unit, they sometimes get in a forty-five degree angle, 
and that has to be swiveled so it will be in line with the 
carryall, is that correct? A. That’s correct. 


Q. That being on a swivel, if you have a cable that is 
lying on the ground, and you want to lead it into that 
sheave, is it necessary to get directly behind the control 
unit, or can you just turn your swivel joint out on the side, 
and stand at the side and feed it in? A. Oh, yes, you can 
stand in any position you like to feed it in. 

289 Q. Taking a look at Plaintiff’s Exhibit No. 1, there 
the carryall is shown in a position that looks to me 
like it’s directly behind the tractor. Suppose your cable 
was lying down here on the ground, and you wanted to feed 
it into that swivel sheave. Could you turn the sheave out 
at an angle? Oh, yes, you could pull the surplus cable out 
on the side and feed it in at any angle. It’s a swivel joint. 

Q. You can feed it at any angle? A. Any angle. 

Q. You don’t have to get up here on the carryall and 
put it in in that direction? A. No, sir, I wouldn’t do it, 
because you are coming through extra sheaves from the 
carryall 


290 Q. Do you have to be up on the carryall to do that? 
A. Well, no. 

Q. As a matter of fact, if you are feeding it into the con¬ 
trol unit, you’d have difficulty dealing with the kinks, would 
you not, from the carryall, from the top of the carryall? 
A. That’s right 

Q. After this accident there was a period of time during 
which Mr. Miller was away from work, was there not, Mr. 
McCrossin, nine months or more—about nine months? 
A. Yes, sir, it was a period. 

Q. Then he came back to work, and then did he work at 
first full or part lime? 

• ••••••••♦ 
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Q. And then he was put on full time, heavy duty, was he, 
sir? A. Well, he was put on with the rest of the mechanics. 

Q. In what regard do you entertain Mr. Miller, 
291 insofar as his ability as a mechanic is concerned? 

Mr. Collins: Your Honor, I object to that. I don’t 
think that is material 

The Court: Well, he went into it, started to once before. 
I will permit him to answer. What do you think of him as 
a mechanic, is that your question? 

Mr. Boyd: Yes, that’s it. 

The Witness: Well, I regard Mr. Miller as being one of 
our very important mechanics. 

By Mr. Boyd: 

Q. And you are speaking as of the present time? A. 
That’s exactly right 

Q. Is the work that he is assigned to handicapped in any 
way? A. To my knowledge, no. 


292 Q. What I mean, are jobs picked because they 
don’t entail as much heavy lifting, or anything of 
that sort? 


The Witness: No, sir, to my knowledge, there is no job 
picked. 


The Court: The question is whether you, of your own 
knowledge, know whether now or up to a certain period of 
time—let’s say now for the moment—up to now, of your 
own knowledge, is Mr. Miller doing the same full, complete 
job that he always did? 

The Witness: Yes, he is, to my knowledge. 


Q. How frequently do you see him, Mr. McCrossin? A. 
Oh, maybe some days a full eight hours; other days, ten or 
fifteen times. I go in and out of the shop. 
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293 Q. And you are a shop man?' A. I am in charge 
of service. 


294 Cross Examination 
By Mr. Collins: 


301 Q. And the operator of the tractor and the power 
unit can make it go as slowly as he wants to, can he 

not? A. No, I can’t say as slowly as he wants to. After 
all, there is a maximum and a minimum to it. There may 
be a way to make it go as slow—through a slippage of the 
clutch or something. 

The Court: Is there a way to control the speed at which 
it is done, at all, to any degree? 

The Witness: Yes, sir, there is a way to control the 
speed. 

The Court: How do you do it? 

The Witness: Well, through the throttle of the engine, 
through the throttling of the engine, which makes a mini¬ 
mum idling on this particular machine—I believe of about 
500 RPM, and a maximum of about 1250. 

• ••••••••• 

302 Q. Now, Mr. McCrossin, assuming that this clutch 
was frozen on the power unit, will you tell the jury 

what would have happened when the drum started going 
fast, if the operator had pressed down both clutches? 

303 A. The power unit would have stopped. 

Q. Immediately? A. To the extent of the momen¬ 
tum of the tractor. There is no braking mechanism to stop 
it at once. It may move a short distance. 

Q. It wouldn’t take more than a second or so, would it? 
A. I don’t think it would take any longer than that 
303 Mr. Boyd: Before we go any further, if the Court 
please, may we clarify that Mr. Collins is talking 
about two different clutches. He starts out by saying, as¬ 
suming that the clutch was frozen, what would happen if 





you threw in the clutch—and I take it when you talk about 
throwing in the clutch now, you are not talking about the 
clutch on the power unit, but you are talking about the 
clutch on the tractor, is that correct, sir? 

Mr. Collins: That’s correct, and you so understood! 

The Witness: Yes. 

Mr. Boyd: I am speaking to the jury. 

By Mr. Collins: 

Q. And those clutches on the tractor are at the feet of 
the operator, is that correct? A. That’s correct. 

Q. So that the means of stopping this rolling was liter¬ 
ally speaking at the operator’s feet? A- That’s 
304 right 

304 Q. And when you went and examined this tractor 
afterwards, you found out that this cable was all 

jammed in, all over the drum, is that correct, sir? A. Not 
all over the drum, sir. 

Q. Was it jammed in there tightly, Mr. McCrossin? A. 
It wasn’t a full drum of cable, what we call a full drum of 
cable, but the cable was pulled in—where it had pulled in— 
of cable, yes, but it wasn’t a full drum of cable. 

• •• ••••••• 

305 Q. Now, Mr. McCrossin, what would have hap¬ 
pened to the spinning drum if the operator of the 

tractor had turned off the ignition of the tractor? A. Well, 
when the motor stopped, the drum would stop. 

Q. Would that have taken very long, Mr. McCrossin? 
A. Would it have taken very long to stop, or to turn it off? 

Q. Would it take very long to stop after the motor was 
turned off? A. No, a couple of minutes—I am sorry, a 
couple of seconds, maybe a second. I don’t know; I have 
never timed it; I dont have any idea. The momentum of 
the motor will continue for a fraction of time. 

Q. You said you don’t have any idea. You have come up 
here as somebody who is very well acquainted with this, 
haven’t you? A. Well, under that—I have never timed. 






after you cut the motor off, how long it takes the motor to 
stop. 

The Court: I think he has answered it satisfactorily, or 
sufficiently. He says a matter of a few seconds, is that 
right! 

306 The Witness: Yes, sir. 


Q. The defendant, Potomac Electric Power Company, 
they had a tractor prior to this, did they not! A. Yes, sir, 
a Cletrac F. G., and a gasoline motor. 

Q. Mr. McCrossin, Mr. Miller is a mechanic, is he not! 
A. That’s right, sir. 

Q. When you said you went over to show him how to 
operate it, you didn’t really mean that a man who had been 
driving a gasoline tractor would have to learn all over to 
operate this tractor, did you! A. I don’t say all over, but 
there is quite a difference between Diesel and gas. 

The Court: In the operation of it! 

The Witness: Yes, sir. 


312 By Mr. Collins: 

Q. Potomac Electric is one of your very good cus¬ 
tomers, isn’t it! A. One of our very good customers, yes, 
sir. 

Q. And Potomac Electric is still a customer of yours! 
A. That’s right, sir. 

Q. And didn’t Mr. Thomson, the president of Paving 
Supply, tell you to do everything to cooperate with PEPCO, 
not to get them mad! A. No, sir, I don’t recall any such 
statement. 


Q. The overhauling of this equipment was done in 
your shop, was it not! A. Yes, sir. 


315 
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Q. And it was your duty, part of your duty, to see that 
the overhauling was properly done before it left the office? 
A. It was party of my duty. 


Q. I show you'this paper and ask you if that is the paper 
I showed you in my office? A. I couldn’t say that, sir. It 
seems to be the. same wording. 

Q. All right, that’s good enough. In other words, that 
appears to be the statement that you gave? A. I didn’t 
read it word for word, but it seems to be. 

Q. In other words, same content. This is, as a matter of 
fact, the statement that you gave PEPCO, isn’t it? A. 
That’s right, sir. 

316 Q. And in that you stated that: “After the tractor 
started, I released the clutch and found that the 
clutches in the power unit would not disengage, due to im¬ 
proper adjustment of the power unit in our shop.” A. 
That’s right, sir. 


317 Q. Before you made the statement to Mr. Hulbert, 
you had discussed the matter with him, hadn’t you? 

A. 'With Mr. Hulbert, no, sir. Before I made the state¬ 
ment— 

318 Q. Yes? A. Well, during that day, I didn’t set 
right down and write the statement. I mean, he pre¬ 
sented his card and told me what he wanted. 

Q. When was that statement made, by the way, as best 
you can recall? A. I can’t say. It was either in the latter 
part of ’48 or the beginning of ’49. I don’t know, it was 
around that. It seems like about a year or so ago. 

Q. Would March 29,1949, be correct, sir? A. This state¬ 
ment—as I say, sir, if it was a copy the original statement 
that I gave Mr. Brown, the dates would be different 
Q. Isn’t that addressed to the Claims Department, Poto¬ 
mac Electric Power Company? A. She could have used 
the same date, I don’t know, sir. 






Q. Didn’t yon—! A. I stated that I gave one statement, 
and then, npon the reqnest of Mr. Brown of the Insnrance 
Company, I gave him a copy of the statement. I didn’t 
type it myself. The girl could have used the date she typed 
it or the date of the statement, so I really don’t know. 

Q. Isn’t it a fact, Mr. McCrossin, that this statement has 
on the top of it, “Claims Department, Potomac Elec- 
319 trie Power Company!” A. That’s right 

Q. And yon have already testified that this appears 
to be your statement! A. Yes. 

Q. Now, will you tell the jury why the Claims Depart¬ 
ment, Potomac Electric Power Company, would appear on 
it if you were giving it to somebody else! A. It was—as 
far as my instructions to the girl that typed the statement— 
it was typed from the original copy that I had given to the 
Potomac Electric Power Company. 

Q. So it is the same statement, then, typed from the orig¬ 
inal copy! A. As far as I know, yes, sir. 

Q. So there weren’t two different statements! A. At 
two different times, 


Mr. Collins: Your Honor, I would like to call on the de¬ 
fendant at this time for the statement. 

The Court: Which one. 

320 Mr. Collins: The statement given to the Potomac 
Electric Power Company. 

Mr. Boyd: No objection, if your Honor please. At the 
same time, if Your Honor please, I would like to have Mr. 
Collins give to me the statement which Mr. Miller gave to 
this man Brown from the insurance company, that’s been 
referred to. 


324 Q. Mr. McCrossin, when you, after Mr. Miller was 
taken from the scene of the accident—you started 
the tractor! A. I was at the controls. In order to get at 
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the controls and hold the clutches disengaged, it is neces¬ 
sary for someone else to start the tractor. 


330 Q. After you went out there, the seal that you 
claimed was distorted was replaced by another seal, 

wasn’t it? A. That’s right. 

Q. Would pressing something back like that distort it 
sufficiently that you would have to replace it? A. Really, 
I don’t know how it was. I didn’t put the seal—install it. 
I don’t know how it was distorted. 

Q. You saw the seal, didn’t you? A. Yes. 

Q. How was it distorted? A. The lip was turned back¬ 
wards, as far as I can remember. 

Q. Will you show us? A. The lip was the leather part 
of the seal, and it was back this way. Of course, any time, 
in doing that, it had been a cut in the part of the seal, 
which it had turned back and allowed the grease to 
come out. 

331 Q. Was the whole thing turned back, or just a 
part? A. I couldn’t—the whole part wasn’t turned 

back, as I remember it, becaues it was just a bad seal to 
me at that time, and in order to get the job going correctly, 
we replaced the seal and washed the bands. 


335 Q. When you say the clutch was frozen, you mean 
that enough grease had seeped out through to com¬ 
pletely cover that clutch facing, is that right? A. I 
wouldn’t say completely cover the facing. The grease was 
on the facing. I don’t know how much the facing had ab¬ 
sorbed. 

Q. You saw it, didn’t you. A. I saw the grease, but I 
can’t say it was all over the facing. It was grease on the 
facing. 


Q. You have stated that you found this grease 
which froze the face of the clutch? A. That’s right 


336 
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338 Q. Would any grease whatever on the face of the 
clutch freeze it? A. I don’t know. 

Q. What’s your best guess? You are an experienced 
man? A. When you put an amount of grease, I mean as 
to quantity, I don’t suppose a drop of grease—the heated 
reaction of the clutches would most likely dissolve a few 

drops-but as to quantity, I can’t say how much would 

stick it. I’ve never had the experience of knowing how 
much it would take. 

Q. It would take considerable, wouldn’t it? A. I can’t 
say that. 


338 Redirect Examination 
By Mr. Boyd: 


339 Q. After you disassembled the clutch, after the ac¬ 
cident had happened and you found this grease on 

the clutch, did you then clean it? A. We did. 

Q. With some cleaning fluid? A. Yes. I asked one of 
the PEPCO employees to get us the cleaning fluid, and if 
they didn’t have it I would go back and get solvent that 
we use, but they used it around the Benning plant But 
they got us a bucket and the necessary rags or brushes 
and we cleaned it. 

Q. Did you replace the seal? A. We replaced the seat 

Q. That is, you used a new seal? A. That’s right, I 
went back and got it myself. 

Q. With the new seal, and the clutch having been cleaned, 
did it operate properly then? A. It did, after about fif¬ 
teen or twenty minutes of slippage. Once we wash—if it’s 
possible to wash a lining—and speaking of the clutch lin¬ 
ing. once it absorbs cleaning fluid, it’s necessary to slip it 
until the heat will dry up the substance, and then it works 
all right. 

Q. So that after you replaced the distorted seal, 

340 and cleaned the face of the clutch and let it slip suffi- 




ciently long for the cleaning flnid to be dried out, then the 
thing worked properly, is that correct? A. That’s correct. 

Q. With respect to this statement, as I understand it, 
Mr. Hnlbert, the gentleman who sits next to me, represent¬ 
ing PEPCO, came over to yonr place of business and asked 
for a statement, and after yon had first cleared it with Mr. 
Thomson, yon gave him a statement, is that correct? A. 
That’s correct. 

Q.I will show yon what I have marked Defendant’s, for 
identification. No. 1. Is that the statement that was given 
to Mr. Hnlbert? A. It is, sir. 

Q. And yon signed that? A. I did, sir. 


340 Q. Then, as I understood yonr testimony, Mr. Mc- 
Crossin, a representative of the insurance company 

came and asked yon for a statement, is that correct? A. He 
did. 

Q. That was Mr. Brown, was it? Is that what I under¬ 
stood yon to say? A. I believe it is William Brown. 

Q. He is with the insurance company that was paying 
compensation insurance to Mr. Miller, is he? A. He 

341 is with the Standard Accident Insurance which we 
have, and I believe it is the same insurance that Mr. 

Miller received. 

The Court: That is your compensation carrier, isn’t it? 
The Witness: Yes. 

By Mr. Boyd: < 

Q. And by *‘your” you mean the insurance company for 
the Paving Supply and Equipment Company, is that cor¬ 
rect, sir? A. Yes, sir. 

Q. So he asked you for a statement, and as I understand 
it, you gave him a statement, is that correct? A. I gave him 
a copy of the statement. 
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Q. That paper I have marked Defendant’s 2 for identifi¬ 
cation, is that what yon gave to Mr. Brown? 

•\V •••••••• • 

342 A. Well, really, as I stated before, I can’t say 
that this is originally the paper that I gave. I don’t 

know the type of paper or bond that we nse in onr organiza¬ 
tion, and I didn’t read it word for word, but it seems to be 
a copy of this statement that I gave. 

Q. As I understand it, you told your secretary to make 
a copy of this statement and to give it to Mr. Brown, is 
that correct? A. That’s correct. 

Mr. Boyd: If Your Honor please, for the purpose of show¬ 
ing that they are exactly the same statement, except that 
one is not a carbon copy of the other, I offer them in evi¬ 
dence. 

Mr. Collins: Your Honor, I don’t think there is any 
question. The witness has testified, and there is no ques¬ 
tion that they are not the same. I object 
Mr. Boyd: I have other reasons, if Your Honor please. 
I will be happy to state them. 

The Court: The one that you have given is not sufficient 
Counsel interrogated him not on the basis of the content 
of the statement, but on the basis of his willingness to give 
the statement to the defendant company and to the insur¬ 
ance company. He didn’t go into the content of it at alL 
Mr. Boyd: If Your Honor please, I would like to refresh 
the Court’s recollection. He even read from a por- 

343 tion of it. I would be glad to read what Mr. Collins 
read from it, if Your Honor please. 

(The following discussion took place at the bench:) 

Mr. Collins: What Mr. Boyd is trying to do is to get 
the contents in to the jury. I didn’t offer this. 

Mr. Boyd: I know he didn’t offer it, but he tried to create 
the impression that the statement which was given to Brown 
was of different content. Otherwise there would have been 
no reason for him to make the demand in the presence of 
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the jury for the original statement that I had, and although 
it is not in the record, the fact is, and I challenge Mr. Collins 
to deny it, when this Court recessed, he asked if he conld 
not read one against the other to make sure they were the 
same thing, and when we did, he found that they were the 
same, with the exception that a word was typographically 
repeated. 

Mr. Collins: Mr. Boyd was asking as a favor to him if 
I would read it, and I would read mine to help him out be¬ 
cause it was a long process. The reason that I asked the 
question was because he said he didn’t know that that was 
a copy of the original. 

The Court: That’s right. 

Mr. Boyd: If Your Honor please, there has been so much 
repetition, I must confess I can’t put my finger on, but I 
am confident to such an extent, and I will be willing to 
have the reporter look at his notes. 

344 The Court: I won’t do that now. You can do it 
at the end of the day, but I am equally confident 
that he attempted to make no use of those papers. 

Mr. Boyd: Do you not recall that you read from a part 
of this? 

Mr. Collins: The only thing I read was this: I asked him 
if he hadn’t stated at pretrial that he felt the power unit 
was in proper operation when it left the shop. His answer 
was yes. Then merely for the purpose of affecting his credi¬ 
bility, I said: “Didn’t you make a statement to the defen¬ 
dant where you said it was not in proper operating condi¬ 
tion?” That’s alL That is not asking it to be introduced. 
. Mr. Boyd: At that time he read from this statement, if 
Your Honor please. 

The Court: That doesn’t make that statement admissible 
in evidence. If he sought to use the statement to impeach 
the witness on the theory that the witness is now testifying 
differently than he did, that would be one thing , but he 
didn’t try to do that. 


> 
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Mr. Boyd: He has left the impression that he gave one 
statement to one person and another statement to the other. 
I want to show that the contents are identical. 

The Court: You can show that, but not what the contents 
are. 

345 Mr. Boyd: How am I going to do that, unless— 
The Court: You can make a statement. 

Mr. Collins: I will concede that. 

The Court: You can’t read it, to have him testify all 
over again through that. 

(Thereupon counsel resumed their places in the court¬ 
room.) 

Mr. Boyd: If Your Honor please, as a consequence of our 
conference at the bench, I understand I am permitted to 
inform the jury that by virtue of a comparison of the two 
statements, it is found that with the exception of a typo¬ 
graphical repetion of one unimportant word, the contents 
of the two statements are identical, but they are not carbon 
copies of one another. 

Mr. Collins: That is absolutely correct, and I have never 
contended otherwise. 

The Court: All right. 

Mr. Boyd: I understand I may not exhibit it to the jury? 

The Court: No. I sustain the objection. 


By Mr. Boyd: 

346 Q. As I understand it, Mr. McCrossin, you got this 
word that there had been an accident, and you went 
out to the scene with Mr. Lockhart, and Mr. Collins asked 
you if you knew exactly what was wrong, and I gather from 
your testimony that, no, you didn’t know exactly what was 
wrong, but you had been informed that there was something 
wrong with the control unit, is that correct? A. That’s cor¬ 
rect 
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The control unit is energized by the motor of the 
347 tractor, is that right? A. Yes. 

347 Q. Can yon, by depressing a clntch of the tractor, 
prevent power from the motor of the tractor being 

transmitted into the control nnit? A. Yes, yon can. 

Q. As I understand it, when yon were informed that there 
was something wrong with the control nnit, in order to 
make tests to find ont what was wrong with it, yon de¬ 
pressed the clntch of the tractor so that there wonld be no 
power transmitted to the control nnit, and then 

348 started the tractor engine, is that correct? A. That 
is correct. 

Q. Where did yon sit in order to depress the clntch of the 
tractor? A. In the seat of the tractor. And therefore— 
Mr. Collins: Jnst a minute. He has answered the ques¬ 
tion. 

By Mr. Boyd: 

t 

Q. From the seat of the tractor can yon reach up and 
turn on the ignition and press the starter button? A. No, 
sir. 

Q. Did yon, while yon had your feet depressing the clntch 
of the tractor, ask somebody else to turn on the ignition 
and press the starter button? A. I did, yes. 


350 Q. So Lockhart pressed the starter button and 
turned on the ignition while yon sat in the seat, is 
that right? A. That’s correct. 

Q. Then do I understand that as yon released the clutch 
of the tractor yon observed that the winch started to turn, 
even though the lever was in neutral position? A. That is 
right. 

Q. And that was an indication to yon that the clntch was 
not in proper working order, is that correct, sir? A. Yes. 
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Q. Mr. Collins asked you if it is not a fact that at the 
time the unit left your shop you did not think it was in 
proper working order, and you said “That is correct.” As 
a matter of fact, if you had known it was not in proper 
working order, you wouldn’t have let it leave, would you? 

The Court: This is your witness. You can’t, even on re¬ 
buttal. Let’s ask it this way, if you don’t mind. I am going 
to ask him anyway, the same question, later. 

(To the witness) At the time the unit left your shop, 
did you believe it was in proper working order? 

The Witness: Yes, I did. 

351 By Mr. Boyd: 

Q. In the light of what you ascertained after the acci¬ 
dent, what is your present opinion as to whether it was in 
proper working order? 

• ••••••••• 

The Witness: Well, after it was discovered that after 
removing the shaft—I beg your pardon, it’s the cone clutch, 
I know it wasn’t in proper working order. 

By Mr. Boyd: 

Q. By the way, Mr. Collins also asked you if it wasn’t 
possible to make the drum of the power unit move slowly 
by slipping the clutch of the power unit, and, of course, 
that’s true on a power unit in which the clutch is properly 
operated or in proper operating condition, is that right, 
sir? A. Yes, or the master clutch which controls the power 
unit. I referred to it as the master clutch. I believe he did. 

Q. You can’t slip a clutch that’s frozen? A. No, only 
the master clutch, which still controls the power. 


352 The Court: Let me ask you something: I don’t 
know much about mechanics. You testified that a 
clutch was frozen, and that it was stuck, and I gather that 
that clutch is the clutch in the tractor, is that right? 
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The Witness: No, sir, in the power nnit. 

The Court: You know, of course, what happened, that 
the cable ran wild and it whipped Mr. Miller. Do I under¬ 
stand you to say that the fact that that clutch in the power 
unit stuck was the reason that that cable ran wild? 

The Witness: Having coils, yes, sir. 

The Court: Is that what we are to interpret from your 
statement above the frozen clutch? 

The Witness: Yes, sir, once the levers are pulled toward 
the operator, which engaged the clutch, it puts the tension 
on the cables. As the carryall would raise up, that 
353 is terrific weight, it puts a tension on the cable, and 
therefore if a spring, or grease, or something goes 
wrong with the control unit, the power control unit, you 
have no control or safety device regarding the cables. 

The Court: And so that is what caused it to run wild? 

The Witness: That’s right. 


354 The Court: Now, I ask you whether or not during 
the course of the reaving process, with one man feed¬ 
ing the cable and the other man operating the machine, is it 
your statement and your opinion that the only way—or the 
only thing that could have caused that cable to go off the 
reservation, so to speak, was the fact that this clutch stuck? 

The Witness: Thai is the only reason, sir. 

The Court: That is the only way it could have happened? 

The Witness: Yes, sir. 

The Court: Now, then, we know from the testimony here 
that it did run wild. Now, could it have been stopped? It 
was stopped when you got there, wasn’t it? 

The Witness: Yes, sir. 


354 The Court: How could it have been stopped? 

The Witness: By the disengagement of the clutch. 
The Court: Which clutch. 

The Witness: The master clutch of the tractor. 





The Court: The one you have been talking about! 

The Witness: No, sir. 

355 The Court: The other clutch? 

The Witness: Yes, sir. There is a large clutch be¬ 
tween the transmission and the motor that controls the 
whole outer work of the tractor. 

The Court: So that a man sitting in the seat of the trac¬ 
tor could by depressing that clutch have stopped the power 
unit and stopped the cable from its wild adventure? 

The Witness: Yes, sir. 

The Court: Any other way? 

The Witness: No, sir. 

The Court: How about turning off the ignition? 

The Witness: I can’t say it’s impossible, but it isn’t 
practical for an operator to hold the clutch down and reach 
over and turn off the ignition. If you turned the ignition 
off, the motor would stop, but it would take a longer time, 
because the momentum would keep the transmission or the 
power unit rolling. 

The Court: In other words, to depress the tractor clutch 
would be the quickest way to stop it? 

The Witness: That is the quickest way. 

The Court: My question really is whether there are any 
other ways to have accomplished the same desired end re¬ 
sult, namely, the stopping of the rampage that the cable 
went on, and the other one would be, I take it, to turn off 
the ignition? 

356 The Witness: Turn off the ignition. 

The Court: You say you can’t do that while you 
sit in the seat? 

The Witness: No, sir. 

The Court: Why can’t you get up and lean over and 
turn it off? 

The Witness: Well, you could, sir, but— 
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The Witness: But during the interval of getting out of 
the seat and all, with the motor going at—I don’t know 
the speed the tractor was traveling, but even at the lowest 
speed of 500 RPM’s, you would reel in—well, probably 20 
or 25 more feet of cable. 


357 The Court: All right, that answers my question 
about that. 

Now, then, you testified in your direct examination as to 
the instructions you gave Mr. Miller. Among other things 
you said was, “And to reave the cable if necessary.” 

What did you mean by the words “if necessary”? 

The Witness: Well, we make some installations where 
it’s necessary to reave new cable, entirely new reel of cable. 
If the carryall, or scraper, which we sometimes call them, 
has set over a period of time, and the steel cable has rusted. 

The Court: I thought you were speaking specifically, not 
generally—speaking about the instructions you gave to 
Miller in this case. 

The Witness: Yes. Well— 

The Court: And you said to show him how to operate it, 
and so on, and you used the phrase, “and to reave the cable 
if necessary.” 

The Witness: Well, generally speaking, when—we knew 
it was necessary to reave some of the cable. 

The Court: On that machine ? 

The Witness: On that machine, because on the power 
unit, when it left our shop, iit had no cables attached, and 
it’s necessary to reave about 20 foot of cable through 

358 the two sheaves. One goes through a swivel sheave 
up over the top of another one, and down, and there 

are several wraps on the drum. I may be a little low in 
estimating, but it’s 20 foot And that is reaving. In our 
terminology, it’s just reaving. 

The Court: Do I understand you now to say that you 
expressly told Miller to do some reaving? 
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The Witness: Oh, yes, to attach the carryall and do the 
reaving, anything that was necessary. 

The Conrt: Did that include the replacement of old cable 
by new cable? 

The Witness: No, sir. 

The Court: Do you know whether or not the Potomac 
Electric Power Company had new cable which they wanted 
to reave in to replace old and worn cable ? 

The Witness: No, sir, I do not 

The Count: You don’t know one way or the other about 
that? 

The Witness: No. 

The Court: If that had been the case, would that have 
been, as you understood your job, part of your job, the 
Paving Company’s job? 

The Witness: Oh, yes, we would have did anything nec¬ 
essary in order to put the unit in as a complete unit—that 
would be the three units, the tractor, carryall, and power 
unit—in operation, because it was the only way 
359 that we could get, as far as I know, release from them 
that the tractor was satisfactory. 


363 Q. I understood you to say in your redirect ex¬ 
amination, by Mr. Boyd, that it wouldn’t be possible 

364 to start the tractor from the vicinity of the seat? 
A. Oh, yes. It wouldn’t be possible to sit in the seat 

and press the starter button. 


365 James Henry Lockhart 


365 Q. And where are you employed, sir? A. Paving 
Supply and Equipment Company. 

Q. In what capacity? A. Machinist and mechanic. 

Q. In that connection, do you work with Mr. Miller, the 
gentleman who sits here? A. I do. 
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366 Q. For how many years have you worked with him, 
sir? A. Approximately eight. 


Q. We are inquiring about an accident that happened on 
May 9,1947, out at the Benning plant, when Mr. Miller was 
hurt Did you have occasion to go out there after the ac¬ 
cident had happened? A. I did. 

Q. And with whom did you go? A. Mr. McCrossin. 


367 Q. When you got there, were you informed in gen¬ 
eral terms about how the accident had happened? A. 

Well, to some extent. 

Q. Did you find out where the trouble was, in which one 
of the units? A. Yes, at a later time. 

Q. You mean you found out exactly what the trouble was 
at a later time? A. Yes. 

Q. Did you undertake to make some tests to determine 
what that trouble was? A. Yes. 

Q. In that connection, what did you do? A. Well, in— 
what do you mean? 

368 Q. When you got there, and you were informed 
there had been an accident, and I understood you had 

been told in a general way what had occurred, what did you 
do next? A. Well, Mr. McCrossin, he and myself, why, we 
proceeded to try to see what had taken place, and— 

Q. Did the two of you start the tractor motor? A. Yes. 
Mr. McCrossin, he gets in the operator’s seat of the tractor 
and disengages the master clutch on the machine, which is 
the off-center type, or spring lever type clutch, has to he 
disengaged by your feet, and I proceeded to start the ma¬ 
chine, or the tractor itself. 

Q. How did you start the machine? A. Well, from the 
operator’s seat, why, the controls are at a distance which 
the operator or the one sitting in the seat is unable to reach. 

Q. That’s what I’m getting at. Why didn’t Mr. McCros¬ 
sin when he was sitting in the seat with the master clutch 
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disengaged—why didn’t he reach np and start the tractor 
engine? A. Because the controls are too far for him to 
reach. 

Q. As I understand it, while he depressed that master 
clutch, you started the tractor engine, is that right? A. 
That is correct 

Q. Then what was done? A. After the motor was started, 
of course, there was nothing moving on the machine 

369 other than the motor itself, why, we started to ex¬ 
amine by letting just a little power, or the clutch en¬ 
gage itself just enough to start the transmission and the 
power control in motion, to see what might be wrong with 
it on the internal part of it. 

Q. When you did that, what took place in the control 
unit? A. We found that the cable started to wind on the 
drum. 

Q. Did it wind irrespective of where you put the clutch 
lever? A. Yes, the clutch lever you had no control over. 

Q. You say the clutch lever didn’t give any control? A. 
The only control we had over it was on the master clutch 
of the engine. 

Q. Having made that determination that the lever of the 
control unit wouldn’t give you any control over the clutch 
from the control unit, what did you then do? A. Cut off 
the motor and proceeded to find out what was wrong that 
we didn’t have no control of the machine. 

Q. To that end did you disassemble the clutch of the con¬ 
trol unit? A. Disassembled the power unit or control unit? 

Q. Control unit. A. Control unit. 

Q. What did you find to be wrong? A. Found the 

370 clutch locked in, or frozen in the hub of drum. 

Q. Did you try to break it loose? A. We finally 
broke it loose with a bar. 

Q. Did it take a big bar, much strength? A. Take a right 
good bit, it’s kind of a hard thing to express how much. 

Q. You couldn’t do it with your hands, I take it? A. No, 
sir. 
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Q. By that you mean it was in an engaged position and 
you couldn’t get it out of that position except by use of a 
bar, is that correct? A. That’s correct. 

Q. Having disengaged it by use of this bar, what then 
did you do? A. Well, we checked the parts and found that 
the clutch itself had a film of grease on it. That was 
washed off with Varsol or cleaning fluid used for dissolving 
grease, and inspected, reassembled it. 

• ••••••••• 

Q. Did you make any determination where the grease was 
coming from that you found on the clutch facing? A. Well, 
the only place we could determine was probably by the seal 
in the hub assembly. 

371 Q. Then, having washed off the clutch facing and 
reassembled it and reaved the unit, did you and Mr. 
McCrossin then test it to see if it was in proper working 
order? A. That is correct. 

Q. Did you find then that it would work all right after 
you had done what you outlined? A. Yes. 

371 Cross E xamination 

By Mr. Collins: 

Q. Now, Mr. Lockhart, when you got to the PEPCO’s 
yard, the cable was jammed, wasn’t it, onto the drum. A. I 
don’t quite get you, Mr. Collins. 

Q. I say, when you got over to the yard, after the acci¬ 
dent, isn’t it a fact that the cable was jammed onto the 
drum? 

372 The Court: Do you know what he means by that? 
The Witness: No, I don’t quite understand that. 

The Court: What was the condition of the cable in re¬ 
spect to the drum? 

The Witness: It was wound around the drum. 

The Court: Properly? 
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The Witness: Well, it was loose, just wound around it, 
that’s alL As to being jammed, I wouldn’t— 

By Mr. Collins: 

Q. Plaintiff’s Exhibit No. 3, that is the drum. Do I un¬ 
derstand you to say that the cable was wounld around there 
loosely! A. Just about as is shown in this photograph 
here, I would say. 

Q. You wouldn’t say that is jammed, would you? A. No, 
the cable is not jammed in the drum. 


375 Q. So that if this cable were jammed, anybody who 
would understand the operation would know that 
the power unit wouldn’t operate correctly upon starting it, 
isn’t that right! 


The Witness: I take it you mean there that if that cable 
was jammed up in there, that if it was started, that it 
wouldn’t work properly. It would not. 

387 Q. When you and Mr. McCrossin went to disman¬ 
tle the power unit, you used a crowbar! A. Yes, sir, 

to remove the clutch, which was frozen into the hub. Nor¬ 
mally that would not be in there that tight. 

Q. Isn’t it a matter of fact that that crowbar was used to 
get this cable, which bad been jammed, unjammed, if there 
is such a word! Is that right, sir! A. Not to my 

388 memory did we use the bar to remove the cable with. 
• • • • • • • • • 

The Witness: I said not to my memory do I remember of 
using the bar to remove the cable. 
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392 Carl Edward Rnleman 


Direct Examination 
By Mr. Boyd: 


392 Q. And where are you employed, Mr. Ruleman? A. 
Potomac Electric Power Company. 

Q. And what’s your job with PEPCO? A. First class 
operator. 


393 A. Well, it consists of different jobs. Maybe one 
day I’ll be running a locomotive, next day it might 
be on a bulldozer, following day, probably running a con¬ 
veyor belt, something like that. 


394 Q. Mr. Ruleman, we are inquiring about an acci¬ 
dent which occurred on May 9,1947, when Mr. Miller, 
the gentleman who sits here, was struck by some flying 
cable out there at PEPCO’s Benning plant. Were you 
present at the time that accident took place? A. I was. 

Q. Were you the man that started the tractor on that 
occasion. A. Yes, sir. 


395 Q. Had you ever seen that tractor before. A. No, 
sir. 


Q. Had you operated that tractor at all prior to the time 
Mr. Miller arrived. A. No, sir. 


397 Q. I take it that the bulldozer and carryall were 
separated from one another? A. That’s right. So 
after we got around behind the coal pile, I don’t remember 
who mentioned it— 
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Q. Before we get there, who was it that drove the tractor 
aronnd to the carryall? A. I drove the tractor around. 

Q. Who accompanied you? A. Mr. Miller. 

Q. Had you ever started that type of tractor before? A. 
That particular type, no. 

Q. Did some one tell you how that type of tractor 
398 started? A. No. 

Q. How did you know how to start it? A. Well, 
I’m—I have to go hack there—yes, they did show us how 
to start it. 

Q. Who showed you how? A. Mr. McCrossin. 

Q. Mr. McCrossin? A. That’s right. 

Q. Had he been there earlier? A. That’s right. 

Q. Before Mr. Miller came on the scene? A. I don’t know 
if Mr. Miller was there or not. I don’t believe he was. 

Q. I take it that Mr. McCrossin had been in there before 
you started to drive the tractor around? A. That’s right. 

Q. And he showed you how to start it? A. That’s right. 


399 Q. All right, when you did these things, and 
pressed the starter, were you seated in the seat of 
the tractor? A. No. 

Q. Why weren’t you seated in the seat, Mr. Ruleman? 
A. I believe it’s impossible to sit in the seat and push the 
starter button. 

Q. Why is that, sir? A. You have to lean over I think it 
is a 55 gallon tank, and it’s a fuel oil tank and a battery. 


400 Q. And as I understand it, you can’t sit here and 
reach up to that point, is that correct? A. That’s 
correct 

401 Q. How do you get up there, then? A. Well, the 
only way to get up there—get up out of the seat and 

lean over the tank, approximately four feet, something like 
that, that you have to lean over. 

Q. Is that the way you did at the time you started it to 
go around to pick up the carryall? A. That’s right 
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Q. Was Mr. Miller with you at that time? A. That’s 
right. 

Q. Was he in view of what yon were doing, and the man¬ 
ner in which you were starting it then? A. At all times. 

Q. Did he make any criticism of the way yon undertook 
to start it? A. No. 

Q. Did yon depress the so-called master clutch, or the 
tractor clutch—which is the same thing, I am using those 
terms synonymously—did you depress that clutch when you 
started it? A. No, sir. 

Q. Why didn’t you do that? A. It’s just about impos¬ 
sible to do that. 

Q. You say it’s about impossible. From what position 
do you operate the clutch of the tractor? A. From the 
seat. 


418 Q. What did you do about winding it onto the drum? 
Can you wind that on the drum by hand? A. No, sir. 
Q. You need what? A. You need the motor. 


Q. We have been referring to this thing back here 
that’s on the back of this tractor as a power unit. As a 
matter of fact there is no power in that unit, is there? 
There is no engine back there, is there? A. No, sir. 


419 Q. The full name is the cable power control unit, 
is that right? A. That’s right 
Q. Because these two levers control your cable power, 
isn’t that right? A. That’s right 
Q. Your seat on that tractor is right at the very rear of 
the tractor, isn’t it? A. That’s right. 

Q. This represents the back of the seat? A. It does. 

Q. Now, when you sit in that seat, is it easy to reach 
those levers? A. Yes, sir. 

Q. Are they put in a position so that while you are seated 
in the seat you can operate the levers? 






The Court: They are right on yonr right, aren’t they? 
The Witness: Yes, sir, on the right. 


420 The Court: Before yon leave that, tell ns what the 
top lever—the function of the top lever is, and the 
function of the bottom lever. 

The Witness: I’ll have to look at it. We have two 
different ones, we use them, and usually get mixed up. I 
can look at it and tell you— 

The Court: Let me see if you’ve got the picture that I 
have in mind. When I speak of the bottom one, I speak of 
this bottom one. 


Bight now it’s been so long since I’ve worked it, I couldn’t 
tell you whether it’s the bottom one or the top one that • 
works different parts. 


428 A. Mr. Miller would be standing right along— 
say, here. 

Q. As I understand it, he was in that position when he 
asked you to start the tractor? A. That’s right. 

Q. Now, we have drawn in here the back of the seat. You 
made mention of some batteries? A. Yes, sir. 

Q. First of all, let’s get at it this way. Suppose you come 
in here and draw in the master dutch. That is, the clutch 
of the tractor, and your gear shift levers, and so on. A. 
This would be the seat like this, more or less. The two 
clutches sit here. 

Q. Then we have to take this line out? A. That’s cor¬ 
rect. That would be your two clutches. Then comes your 
battery. Your battery is a long battery that goes into 
the tractor. 

Q. Those of us who think in terms of an automobile vis¬ 
ualize a battery that’s like this. How does the battery of 
a Diesel tractor compare with the battery of an automobile? 
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A. Well, it’s about four feet long, three and a half 

429 or fonr feet long, that is, counting everything the 
battery sits in. 

Q. Will yon draw in the battery? A. The battery is 
along here like this. 

Q. When yon say fonr feet long, which way did yon 
mean, np this way? A. Sitting like this, across the tractor. 

Q. Does that represent four feet, there? A. I’d -say 
three and a half—four feet, there. 

Mr. Collins: Just a minute, the witness testified it was 
four feet this way. 

The Court: He is talking about two different things. 
He said that the battery was three and a half or four feet 
long. You mean deep? 

The Witness: No, sir, long this way. 

Mr. Collins: He doesn’t mean wide. 

The Witness: Only a foot wide. Approximately a foot 
wide. 

The Court: Listen. I am sitting in your seat, the bat¬ 
tery is in front of me, isn’t it? 

The Witness: That’s correct. 

The Court: Is it that wide, and about four feet in front 
of me? 

The Witness: That’s correct. 

The Court: Three and a half or four feet in front 

430 of me, and about a foot wide. 


Q. What is in front of the battery? A. There’s a large 
gas tank in front of the battery. 

The Court: On your side or on the far side of the bat¬ 
tery? 

The Witness: On the far side. 


434 Q. Now, the master clutches, both marked Number 
2, do I understand are operated—you sit in the seat 
to operate those, is that right? A. That’s right 
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Q. When yon are seated on the seat here, is it pos¬ 
sible for you to reach up and turn on the ignition and 
436 press the starter button? A. No, sir. 

Q. Why can’t you? A. It’s too far away. 


So, as I understand it, you had gotten to the point 
where your cable was made fast to the drum, and you now 
want to wind the sable on the drum, and you said that Mr. 
Miller got up on the carryall and he told you to start the 
tractor? A. That’s right. 

Q. Did you get up out of the seat in order to start the 
tractor? A. I did. 

Q. What did you do with your levers? A. Well, first I 
checked the levers to make sure that they were in a neutral 
position. 

Q. The levers that you checked, did they include these 
two levers? A. That’s right. 

Q. You say you checked them to see that they were in 
neutral? A. I did. 

Q. How were the levers that make the tractor go back¬ 
ward or forward, what did you do about those? A. I let 
those sit there, I couldn’t do anything about it. 

437 Q. Were they in neutral or in gear? A. Oh, they 
were in neutral 

Q. When you went to start it, did you get up out of your 
seat? A. I did. 

Q. You were then in plain view of Mr. Miller, were you? 
A. I was. 

Q. Tell us what you did, and what happened? A. When 
I went to start it, I tried to start it on idle. 

Q. You say you tried to start it on idle? That’s a posi¬ 
tion of the throttle, is that right? A. That’s right 

Q. In other words, when the throttle is in idle position, 
like your automobile, the speed of the motor is set to oper¬ 
ate at its lowest speed, is that right? A. That’s correct 

Q. So you tried to start the tractor on idle, and did it 
start? A. No, sir. 
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Q. Did yon know what to do then? A. No, sir. 


438 Q. So it didn’t start, and I asked yon if yon knew 
what to do, or what did yon do, what was said, jnst 

what happened? A. I didn’t do anything. I looked aronnd 
at Mr. Miller. Mr. Miller asked me to give it a little more 
throttle. 

Q. What did yon understand by that? A. That I was to 
pnsh the throttle open a little farther, give it a little more 
fnel oil. 

Q. Did yon do that? A. I did. 

Q. Then what did yon do? A. Tried the starter. 

Q. When yon say yon tried to start it, what did yon do? 
A. I had to lean back over the battery case and fnel oil 
tank and pnsh the starter bntton. 

The Conrt: And what? 

The Witness: And pnsh the starter bntton. 

The Conrt: I gather np to now it hasn’t started at all? 
The Witness: No, sir. 

The Conrt: Had yon pnshed the starter bntton before? 
The Witness: Yes, sir. 

By Mr. Boyd: 

Q. Bnt the engine didn’t kick over, is that right? A. 
That’s right. 

439 Q. So he told yon to give it more throttle, and as 
I nnderstand it, yon did? A. I did. 

Q. And yon tried it again, and yon pressed the starter 
bntton? A. That’s right. 

Q. Tell ns what happened? A. Well, it didn’t fire off 
again. So I qnit grinding it and got np in the position I 
was in, looked at Mr. Miller again. At that time Mr. Miller 
asked me to open the throttle more, so I did. 

Q. Then did yon press the starter bntton? A. I did. 

Q. Were yon in the seat when yon pressed the starter 
bntton? A. No, sir. 



98 


439 Q. When yon pressed the starter button the third 
time, what happened? A. Mr. Miller asked me then 

to throw it wide open, the throttle all the way down. That’s 
wide open. Then I continued to press the starter button 
again. That’s when it started. 

Q. What happened? A. Well, when it started, it went 
off with a roar, and I—by the time I got away from the 
starter, stood up in position, and looked around, 

440 well, these cables were flying. Well, first thing I 
did was as quick as possible—was to cut off the igni¬ 
tion. 

Q. You were already standing up, were you? A. That’s 
right. 

Q. You weren’t in the seat yet? A. No, sir. 

Q. Hadn’t gotten back to the seat? A. No, sir. 

Q. And as I understand you, the thing went off with a 
roar and you stood up? A. That’s right. 

Q. And you said the cables were flying? A. That’s right. 
Q. WTiat did you say you did, as quickly as you could? 
A. Cut off the ignition. 


Q. What was the interval of time between the motor kick¬ 
ing over and starting, and the time you reached back and 
turned off the ignition? A. It was only a matter of a 
moment. I wouldn’t like to say, a very few seconds. I 
wouldn’t even say it was a second. It was just 
441 quickly as I possibly could, I turned it off. 

Q. Then did you look back at Mr. Miller? A. I did. 

Q. Had you seen what had happened to him? A. I had 
seen the cable thrashing around on top of the carryall. 

Q. You say the cable was thrashing him around? A. 
That’s right. 

Q. What do you mean by that? A. Flying back and forth. 

Q. And it was striking him, is that right? A. That’s 
right. 

Q. Then you shut it off, and then what did you do after 
that? A. I sit in the seat and depressed the clutch. 
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Q. What did yon do that for? A. Anything to stop that 
cable from flying. 

Q. Do I understand that the tractor engine still turns 
over even after the key has been turned off? A. It does, 
for a certain length of time. I wouldn’t like to say how 
long, but it does. 

Q. And so, after you have turned the ignition key off, 
then you say you depressed the tractor clutch, is that right? 
A. That’s right. 


445,446 Mr. Collins: Probably Mr. Miller. I don’t 
know. Of course, I don’t know what Mr. Boyd 
intends to elicit from the witness. There is no controversy 
about that. If this is an attempt to go into the insurance 
angle of it, I object. 


Mr. Collins: I don’t know anything about a statement 
Of course there has been here constant reference to insur¬ 
ance. I think that if he is going to go into detail again 
about what he is and who he represents and all, I would 
think he has been overdoing it a bit. 

Mr. Boyd: I understand the basic rule of evidence to 
be that I can show the interest or hostility of any witness 
that’s called. It is unfortunate that some facts can only 
be proved through hostile witnesses. 

This man has a deep pecuniary interest in the outcome 
of this case because if Miller recovers, according to what I 
have understood Your Honor’s ruling to be, then Miller 
has to reimburse this fellow for his compensation 
447 and medical expense. 

The Court: That is my opinion, yes. 

Mr. Boyd: We have seen the cooperation that exists be¬ 
tween this proposed witness and Mr. Collins, because the 
witnesses of the Paving Company testified that they gave 
statements to this man Brown, and where did the state¬ 
ments show up? They show up in Mr. Collins’ file. 

i 




100 


447 Mr. Collins: Your Honor, I might say this, if all 
he wants is the statement, I don’t think there is any 
question about bias, I think he can ask him if he has it, 
if he got it, and the statement will stand for itself. 


William L. Brown, Jr. 


Direct Examination 
By Mr. Boyd: 

• ••••••••• 

Q. And how are you employed, sir? A. Claims repre¬ 
sentative, Standard Accident Insurance Company. 

448 Q. And where are your offices, Mr. Brown? A. 326 
Woodward Building. 

Q. And was the Standard Accident Insurance Company 
the compensation carrier of the Paving Supply and Equip¬ 
ment Company in May of 1947? A. Yes, sir. 

Q. As a result of an accident which occurred to one of 
the Paying Company’s employees, Mr. Hugh Miller, who 
sits here, did the Standard Accident Insurance Company 
investigate that occurrence? 

• • • • • • • • 

Q. As a result of the subpoena duces tecum served by 
me upon you this morning, have you produced the file of 
your insurance company pertaining to the investigation of 
that accident? A. I have, yes. 

449 Q. You have it in your hand? Will you take out 
of it, sir, and let me see, the statement taken from 

Hugh Miller, the injured man, in the course of your inves¬ 
tigation? A. Well, I don’t find the statement from Mr. 
Miller in the file. 

Q. You don’t find the statement from the injured map? 
A. No. We have an employer’s report. 

Q. You have what? A. We have an employer’s first 
report of the compensation case, but we do not have any 
statement from Mr. Miller. 






Q. You mean your investigation did not— 

Mr. Collins: Your Honor, I think he has answered the 
question. 

The Court: He has a right to pursue it 


/Q. Do you mean to say in your investigation of the oc¬ 
currence you didn’t take a statement from the injured man 
as to how it occurred? A. Well, the only way I can answer 
that, Mr. Boyd, is that from what’s in this file, what I see 
in the file, no statement was taken from Mr. Miller as to 
how the accident occurred. 

The Court: Do you have any knowledge that anyone for 
your company did take a statement from Mr. Miller? 

The Witness: Your Honor, I have to say no, be- 
450 cause the file doesn’t indicate it. 

The Court: You have no other information to the 
effect that they did? 

The Witness: No, sir. 

By Mr. Boyd: 

Q. Are you acquainted with the procedures in your of¬ 
fice? A. That’s right 

Q. How long have you been connected with the Standard 
Accident? A A year and a half. 

Q. In that period of time, how many compensation cases 
have you examined? 

450 Mr. Collins: Your Honor, I don’t see the point 

of this, the question is, is there a statement, and he 
says no. 

Mr. Boyd: I want to show, If Your Honor please, that 
in this man’s entire experience he has never run into a 
compensation case where they didn’t take a statement from 
the injured man. 

Mr. Collins: I move that that is improper, too, Your 
Honor, and I move it be stricken. 

The Court: I will strike the statement, but I will per¬ 
mit the question to be answered. 




By Mr. Boyd: 

Q. How many compensation cases, Mr. Brown, in 
451 yonr experience do yon think yon have dealt with? 

A. Well, I wonld say probably a hnndred a month, 
since I have been there. 

Q. Dnring the period of a year and a half. And except 
where the man was killed or nnable to give a statement, 
have yon dealt with any case except this one where yon 
haven’t fonnd a statement from the injured man? A. 
Well, I make it a practice, to take the statement. 

Q. Yon say yon make it a practice? A. That’s right. 


452 The Witness: Well, truthfully, I have never seen 

any instructions from the company one way or the 
other. I personally have always taken the statement from 
the man, where I am going to pay him compensation. 

By Mr. Boyd: 

Q. Yon are the claims manager, aren’t yon? A. That’s 
right 


452 Q. Mr. Brown, does your file indicate that yon have 
turned over any part of your records, particularly 

statements from witnesses, to Mr. Collins? A. I don’t think 
the file indicates that I believe I did furnish him with a 
couple of copies of statements of Mr. McCrossin. 

• ••••••••• 

453 The Court: Just a moment, Mr. Brown. Did yon 
say yon had in yonr file an employer’s statement? 

The Witness: Yes, sir. 

The Court: Let me have that, will yon please, sir? If 
yon will leave that with me, I will see that yon get it back. 

The Witness: Yonr Honor, it is a copy. The original is 
filed with the Compensation Commission. 
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Carl Edward Rnleman resumed the stand, and having 
been previously duly sworn, was examined and testified 
further as follows: 

456 Q. Mr. Rnleman, who was this repair work done 
by, this dismantling and reassembling T A. Mr. 

McCrossin and Mr. Lockhart. 

Q. Then after it was reassembled, you say the work was 
completed. Were some further tests then made? A. They 
were. 

Q. And who made those tests T A. I made the tests. 

Q. Were Mr. McCrossin and Mr. Lockhart there? A. 
Those two were there. 

Q. They observed you as you made these tests? A. That’s 
right 

457 Q. The tests you refer to were actual operation of 
the carryall, is that right? A. That’s right 

Q. Picking up coal? A. That’s right 
Q. Did it work properly then? A. It did. 

Cross Examination 
By Mr. Collins: 


458 


459 


Q. Mr. Rnleman, do I understand that you don’t 
know which one of these handles operates—what 
function each has? A. That’s right 
Q. Isn’t it a matter of fact that that is a standard 
set-up there? They don’t change from day to day, 
do they? A. Yes, they change. Not this particular one. 
We have two different ones. 

Q. And you had operated that previous to this accident? 
A. This one, yes. 

Q. And you can’t recall now which lever operates which? 
A. Right offhand, no. 
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Q. Well, if yon wanted to take a little time, wonld yon? 
A. I wouldn’t like to look at that picture and even try to 
say. 


Q. In other words, when yon operated this new tractor, 
the operation was exactly the same as the old tractor, 
wasn’t it? A. Starting the motor, no. 

Q. I beg your pardon. A. Starting the motor, no, it’s 
not the same. 


460 Q. Is it your testimony now that when that trac¬ 
tor wouldn’t start, yon had to turn around and ask 
Mr. Miller what to do? A. I did, that’s right. 

Q. And how long at that time had yon been an operator? 
A. I had never operated a Diesel like this before. I had 
operated gasoline. 


461 Q. Yon started the motor when yon took the trac¬ 
tor down to where the carryall was, didn’t you? A. 

I did. 

Q. Did yon have any trouble then? A. No. 


Q. Mr. Ruleman, when yon opened up the throttle and 
pushed the starter button and heard the roar, will yon tell 
the jury how far yon were at that instant from the cutoff 
switch. 


4b4 A. Oh, a matter of inches. 

Q. So at that moment yon could have turned off 
the switch, couldn’t yon, Mr. Ruleman? A. If I knew what 
was going on, yes. 


463 Q. Isn’t it a fact, Mr. Ruleman, that on that motor 
when yon turn off the switch, the motor stops imme¬ 
diately? A. It does not. 









Q. You want the jury to believe that it doesn’t stop, and 
it might even be necessary to depress the clutch? A. That’s 
correct. 


Q. You can reach over from your seat and turn 
off the ignition, can’t you? A. You cannot. 


464 Q. As I understand your testimony, on this morn¬ 
ing you started the tractor? A. That’s right. 

Q. And Mr. Miller and yourself rode down to where the 
carryall was? A. That’s right 

465 Q. And you testified that you stayed up there on 
the tractor? A. I did. 


• • • The motor was still running, of course? A. That’s 
right 

Q. Then you came back up to where the—well, to where 
you started the cable, you brought the tractor back up? 
A- That’s right 


466 Q. And after you got up there, you recall that Mr. 

Miller got down and told you to bring the drum 
around so the lug was in proper position to tie it up. A. 
We did not That lug was sitting in a proper position 
when that bulldozer was cut off. We never had to move it 
You wouldn’t move it by the motor. 


467 Q. Now, Mr. Buleman, when you went to start this 
tractor with the throttle open, you leaned over and 

pressed the starter, didn’t you? A. That’s right. 

Q. When you leaned over there, your feet were 

468 still right next to the pedals, weren’t they? A. They 
were not. 

Q. Why not, sir? A. Because it’s impossible—well, 
they’d be on the floor boards under the pedals, but they 
wouldn’t be on the pedals. 
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Q. And if you had leaned back and pressed the pedal, 
the motor—the power unit would immediately have stopped, 
wouldn’t it? A. It probably would have. 

Q. What do you mean, it probably would? Would it or 
wouldn’t it? A. It would. 

Q. And you could have pressed either pedal, couldn’t 
you? A. That’s right. 

Q. And if you had, it would only have taken a matter of 
about a second, wouldn’t it? A. That’s right 

Q. Isn’t it a matter of fact that this cable kept on rolling 
for a considerable time after the motor, as you claim, was 
stopped? A. That’s right 

Q. And you could have avoided that by pressing 
469 that pedal? A. By sitting down and doing it I was 
closer to the ignition than I was to my clutches. In 
fact, I was just turning around, and when I saw Mr. Miller 
get hit with the cable— 

Q. About how many feet would you say your foot was 
from the nearest pedal? A. At a standing position, ap¬ 
proximately six inches, maybe four, maybe it might have 
been against it 


470 Q. In other words, that cable, that spool, as a 
matter of fact— 


• •• is off to one side. And it was because of that, 
was it not, that Mr. Miller had unwound cable so he could 
direct it through the sheaves. A. I don’t know why he 
would ever get up there to direct it through the sheave. 

• ••••••••• 

471 Q. Is it your testimony now that a man standing 
down on the ground could direct the cables straight? 
A. There’s no need of anyone to be on top of a carryall to 
take cable off of the spool to go through those sheaves, none 
whatsoever. 

• ••••••••• 
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Q. Have you ever heard of cables kinking, Mr. 

Buleman? A. Oh, yes, but not in this particular 
sheave. 

The Court: You mean there can be no kinking in con¬ 
nection with that kind of a process? 

The "Witness: No, sir. 

Mr. Boyd: He is talking about the sheave up on the 
carryalL 

The Witness: That’s right Because on the top of your 
spool where you take the necessary cable you need, you 
have a wing nut on top of it You tighten that down as 
tight as you want, and by using your motor you can pull 
the cable that you need off the spool, and it will follow off 
the spool down through these sheaves right back to the 
tractor. 


473 The Court: You say there was no need whatever 
to get on top of that carryall? 

The Witness: That is, to thread cable through. That 
is, after you have it all weaved through your sheaves. 

474 The Court: Is there an element of danger con¬ 
nected with being up there? 

The Witness: I would think so, at that one point it 
would be, yes. 

The Court: Did you tell Miller he better get off there? 

The Witness: lid. - - * 


The Court: What did you say to him about that? 

The Witness: I asked him did he think it was a very 
safe place to stand. 

The Court: And what did he say? 

The Witness: He said he thought he was all right. He 
said it in kind of a snappy way. 

The Court: When did you tell him that? 

The Witness: I told him just before starting the tractor. 
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Mr. Collins: Q. Yon stayed around and yon saw 
the other repairs, didn’t yon? A. No. 

Q. Yon saw the other repairs? A. I didn’t. 

Q. Your testimony is that yon did. Do yon want to 
change that? A. If I stayed around I don’t remember. I 
was there awhile, but my foreman come and got me, and I 
went and doing something else. I couldn’t stay there and 
watch the— 

Q. How do yon know what Mr. McCrossin and Mr. Lock¬ 
hart did? A. I saw them tear it down. I never saw them 
put it back together. Yon said repair. Tearing down is 
not repairing. 

Q. Your testimony is now that yon didn’t stay there to 
see the repairs they made. A. That’s right. 


481 Q. In connecting that up, what do yon call it— 
yoke, is it? A. The tongue. 

Q. The tongue, yes. In connecting up that, how close 
would Mr. Miller have to be to the power unit? A. Oh, 
he’d be within inches of it. 

Q. And if that power unit was not in proper working or¬ 
der at that time, if that clutch were frozen, that drum would 
have been spinning, wouldn’t it, when the motor was on? 
A. That’s right 


482 Q. Isn’t that something a man would notice if he 
were next to it? A. Not particularly, no. 


483 Q. Mr. Ruleman, with that drum spinning, 
wouldn’t that be noticeable to anybody who got that 
close to it? A. Oh, if he looked for it, yes. But when you 
have a hundred pounds in your hand, you’re not looking 
for something like that 

Q. Does that make any noise when it turns? A. One part 
of it turns at all times. It always makes a noise. 

Q. I say, does that drum? I am talking about the drum. 
Does that make any noise? A. No, very little. 






Q. Does it make some, thought A. Not enough that 
you’d hear it, though. 

Q. Would a man of pretty good hearing—do you think 
a man of ordinary hearing would hear something like that? 
A. No, he would not 


Redirect Examination 
By Mr. Boyd: 

484 Q. As a matter of fact, even when the clutch is 
properly operating, and it is in neutral position, 
there is one part of this drum that spins all the time, isn’t 
that right? A. That’s right 
Q. That is the part that would be closer to the man stand¬ 
ing in back of it than would the drum? A. That’s right 
The man’s head would be right next to the revolving part, 
which turns at all times unless the clutch is depressed. 


Direct Examination 
By Mr. Boyd: 


Q. How are you employed, sir? A. I am secretary and 
treasurer of the Paving Supply and Equipment Company. 


487 Q. At the time of this occurrence, Mr. Fraser, was 
your company, the Paving Supply and Equipment 
Company, insured against demands for compensation by 
your employees who might be injured while in the employ 
of your company? A. Yes. 

Q. And that was by the Standard Accident Insurance? 
A. Standard Accident Insurance Company. 







Q. In connection with this accident, Mr. Fraser, was a 
report made to the Compensation Commission? A. I’m 
snre it was. 


488 Q. Let me show you what I will mark Defendant’s 
5 for identification and ask you whether or not that’s 
the report that you made to the Compensation Commission? 
A. Yes, that’s my signature. 


489 A. Date of the report is May 13,1947. 

Q. That would be four days after the accident. I 
notice, Mr. Fraser, that among other items that are called 
for in this report which you made to the Compensation 
Commission, are the full name of the employee, which is 
given; and his capacity, and age, and so on; the place 
where he was injured, the name of his supervisor, and the 
date of the accident, the date when he last worked, and 
then they say: 

“Describe in full how alleged accident occurred or how 
employee was exposed to alleged hazard.” And in about 
ten words, you state there what—you have a report that you 
made to the Compensation Commission. I take it you 
didn’t get that information firsthand? A. No, the report 
was made out, and it’s usually made out from the report 
which we receive from the doctor. After he treats an in¬ 
jury, he sends a copy of the report. 

The Court: From whom? 

The "Witness: From the doctor. 


490 Q. Does the doctor make a report to the Compen¬ 
sation Commission on some form? A. He makes 
them, too, yes. 


491 Mr. Boyd: No, I haven’t Mr. Collins. I think, if 
Your Honor please—I think it might be well to get 
the preliminary report made by Dr. Gantz to the Compen- 






sation Commission, a copy of which I understand is sent to 
Mr. Fraser. 

Mr. Collins: Your Honor, I see no purpose in that. We 
are here concerned with this report and what is contained 
in it. 

493 By Mr. Collins: 


495 Q. It is your dnty in making these reports to re¬ 
port the accident to the Workmen’s Compensation 
Commission, isn’t it? A. The accident was reported to 
them. 


497 Mr. Collins: Mr. Boyd, yon haven’t offered this 
in evidence. 

Mr. Boyd: I intend to as soon as yon have finished yonr 
examination. 

Mr. Collins: No farther questions. 

Mr. Boyd: May I offer this in evidence, if Yonr Honor 
please, and I would like to read it to the jury. 

The Court: It may he received, hut before yon do, I 
would like to ask this witness some questions I am not clear 
about at alL 

(Subject document was marked Defendant’s Exhibit No. 
5 and received in evidence.) 


500 Mr. Boyd: May I now read it to the jury, if the 
Court please? 

This is on the heading: Standard Accident Insurance 
Company, Detroit, Michigan; District of Columbia, Work¬ 
men’s Compensation Act, Office of Deputy Commissioner, 
Washington, D. C. 

It is entitled “Employer’s first report to Deputy Com¬ 
missioner of Accident and Occupational Disease.” 

“Employer’s name: Paving Supply and Equipment 
Company. 
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“Office address: 10th and Gerard Streets, Wash- 

501 ington, 7, D. C. 

“Nature of business: Sale and service of con¬ 
tractors ’ equipment 

“Insurance carrier: Standard Accident Insurance Com¬ 
pany. 

“When was carrier notified: 5-13-47. 

“Full name of injured person: Hugh Miller. 

“Address, street and number: 1030 Gerard Street, 
Northeast 

“City or town: Washington, D. C. 

“Sex: Male. 

“Age: 49. 

“Speaks English: Yes. 

“Injured person’s regular occupation: Mechanic. 
“Was he injured in regular occupation: Yes.” That 
would be the occupation of the Paving Supply and Equip¬ 
ment Company, I take it 
The Witness: As a mechanic. 

Mr. Boyd: For the Paving Supply and Equipment Com¬ 
pany? 

Tffie Witness: That’s right 

Mr. Boyd: “Wage, or average earnings per hour: $1,125. 
“Working days per week: Five. 

“Length of service in occupation: Seven years. 

“Full wage paid for day of injury: Yes. 

“Place where injury occurred: At the Benning plant of 
Potomac Electric Power Company. 

502 “The name of the foreman or supervisor: C. D. 
McCrossin. 

“Date of accident or first illness: May 9,1947. 

“Last day worked: May 9, 1947. 

“When did you or your foreman first have knowledge of 
the injury: Immediately by telephone. 

“Describe in full how alleged accident occurred, or how 
employee was exposed to alleged hazard: While working 
on a tractor, the cable broke and hit him. 
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“Machine, tool, or other thing in connection with which 
accident or disease occurred: Cable. 

“Nature of injury or occupational disease: Left leg 
broken in several places, and numerous bruises. 

“Was member or part of member lost: No. 

“Will injury probably result in serious head or facial 
injury: No. 

“Did injury cause loss of time: Yes. 

“If yes, on what date: Indefinitely. 

“Has injured person returned to work: No. 

“Did you provide for authorized medical attention: Yes. 

“When: May 9,1947. 

“Physician: F. E. Gantz. 

“Address: Farragnt Clinic.” 

And the address of the hospital, 1711 New York Avenue, 
and it is dated May 13,1947. The firm name is the Paving 
Supply and Equipment Company, and signed by you, 
503 Mr. Fraser. Is that correct! 

The Witness: Yes, it is. 

Mr. Boyd: I have no further questions. 

Mr. Collins: I have no further questions. 


503 George O. Sunday 


Direct Examination 
By Mr. Boyd 


504 Q. Will you tell us, just in your own words, then, 
what happened after that, after they told you to 

505 come out, they were ready to start! A. Well, I got 
outside, and I stood beside the carry-all, and as I 

stood there, why, Mr. Miller, who was on top of the carry¬ 
all at the time, asked that Mr. Buleman start the engine. 
The Court: Asked what! 

Mr. Boyd: Asked Mr. Buleman to start the engine! 
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The Witness: Mr. Bnleman to start the engine. Mr. 
Bnleman did that He climbed aboard and got np to the 
ignition and turned it on, and started, tried to start it. 

By Mr. Boyd: 

Q. By the way, when he tried to turn on the ignition, 
tried to start it, was he seated in the seat, or standing np? 
A. He was standing up forwards of the tractor, and it didn’t 
start the first time. So Mr. Miller asked him to open the 
throttle a little bit more, which he did. And again it 
wouldn’t start So he was asked to pull the throttle a little 
more. Again it didn’t start So then Mr. Miller said to. 
Mr. Bnleman, “Pull it all the way.” 

This time it started, and when it started, everything 
just—things just happened, that’s all. 

Q. You made a gesture like this, Mr. Sunday. I am 
afraid that doesn’t go into the record. I am a good artist, 
as you can observe from the blackboard, but I can’t 
506 describe that What do you mean when you say the 
thing started, and everything went like that? A. 
There was a cable attached to it, and this cable started 
flying, and I yelled “Cut her off!” and at the same time, 
was watching Mr. Miller, who was flying around in this 
cable, and finally I got underneath this carryall and caught 
him as he was sliding through it, and held him in my arms. 

Q, You shouted “Cut it off!”? A. Yes, I— 

Q. Was there much noise going on at that time ? A. There 
was plenty of noise going on. I don’t know whether any¬ 
body heard me or not 

Q. Which way were you facing at that time? A. I was 
facing away from the tractor. 

Q. You were watching? A. I was watching Mr. Miller. 

Q. Did you see the cable hit him? A. Well, yes, he was 
wrapped up in it 

Q. Did you hear the tractor stop? A. No, the tractor— 
even after, I presume—cut off, it still under its speed kept 
revolving. 
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Q. I am not sure I understood you, or yon me. I said, did 
the tractor engine keep roaring? A. Yes, sir, it kept roar¬ 
ing. 

Q. For how long a period did that happen ? A. For 
507 about three seconds, or something like that. 

Q. When yon use those terms, literally, was it that 

quickly? 

Mr. Collins: Your Honor, he has said it 
The Court: That is a proper question. 

By Mr. Boyd: 

Q. When you say it happened in three seconds, I want 
to know whether you use those terms advisedly? A. Yes, 
I can’t, you can’t tell the conditions, it was so fast, it just 
seemed like that to me. 

Q. It seemed like just about three seconds, is that right? 
A. Yes, sir. 


508 Q. Were you there when Mr. McCrossin and Mr. 

Lockhart came from the Paving Company? A. Yes, 
sir. 


509 Q. Did you observe what Mr. McCrossin and Mr. 
Lockhart did? A. Yes, sir. 

Q. What did they do, sir? A. Well, Mr. McCrossin got 
into the seat of the tractor. Mr. Lockhart—I guess that’s 
his name—he went to the front to start the engine at Mr. 
McCrossin’s suggestion. 

Mr. McCrossin depressed the clutch of the tractor, the 
engine was started, and then he observed that— 

Q. I don’t think you can tell us what he observed, just 
what you observed. A. I observed that he did this. 

510 And also observed that he turned around to watch 
the reel to see if it was revolving. 

Q. When you sit in the tractor seat, as you say Mr. Mc¬ 
Crossin was on this occasion, while Mr. Lockhart started 
the engine— A. Yes, sir. 





Q. When yon are sitting in the tractor seat, can yon turn 
aronnd and look down and see these pnlleys, see these 
drums? A. I think so. 

Q. When yon are np there where the dashboard is with 
yonr hand on the ignition and starter button, can yon see 
the drums? A. No, sir. 

Q. As I understand it, Mr. Lockhart started it with Mr. 
McCrossin in the seat with his feet on the master clutch— 
that’s the clutch of the tractor—and you said he looked 
over the side? A. Yes. 

Q. And then after looking over the side and observing 
whatever he did observe, what happened after that? A. 
He said to cut the engine off, that the clutch is jammed on 
the power takeoff. 

Q. You say on the power takeoff? A. Yes. 

511 Q. Is that what we have been calling here a power 
unit, or cable power control unit? A. Yes. 

Q. So after making that statement that the clutch was 
jammed, what did he do? A. He proceeded to try to free 
this clutch, and he couldn’t do it with his hands, in a normal 
way, he thought so— 

Mr. Collins: Just a moment, I don’t know what a normal 
way is. 

By Mr. Boyd: 

Q. Just tell us what he did, did he try to do it with his 
hands? A. Yes, sir. 

Q. When he couldn’t do it with his hands, what did he 
do? A. Went over and got a five foot crowbar from one of 
the coal cars and brought that back and tried to pry it out 

Q. Could he pry it out with the crowbar? A. It took two 
men on the crowbar to pry it loose. 

Q. And after breaking it loose, or pulling it loose, what 
did they do? A. They dismantled it right there to see if 
they could find out what the trouble was. 

Q. Are you a mechanic, Mr. Sunday? A. Yes, sir. 

512 Q. Could you observe what was wrong with it when 
they opened it up? A. Yes, it’s a cone clutch and 




it was completely coated with grease, which apparently 
was the cause for this cone locking np and not freeing 
itself. 

Q. What was then done, sir? A. Well, at that time, said 
they would have to clean up, get the grease off the cone and 
clean it up, and put it back together. 

Q. Was that done? Did they clean the grease off? A. 
Well, at that point, I left the scene, and left the job with 
him. 

Q. So you don’t know what Mr. McCrossin, Mr. Lock¬ 
hart, or any of the others did after that? A. No, sir. 


Cross Examination 
By Mr. Collins 


516 Q. I said, how long after the motor was cut off did 

517 the cable continue to whip, or did the motor continue 
to run? A. First of all, I wasn’t in a position to 

know the motor was cut off because I was underneath there 
helping Mr. Miller at that time. 


. Q. In other words, after you yelled “Cut it off!” and 
went to get Mr. Miller, the cable was still whipping after 
you got to Mr. Miller? A. No, I don’t mean that 


Q. So the cable was still winding up after you got 
518 over to Mr. Miller? A. I do believe it was. 


Q. So, now, as I understand it, when you saw the cable 
started whipping, you yelled “Cut it off!” then you saw 
Mr. Miller was hurt, and after Mr. Miller was hurt and fell 
down, you went over to get him, and at that time the motor 
was still, the cable was still winding? A. No, it wasn’t 
still winding when I was underneath there. 







Q. Well, how soon before did it stop, sir? A. I was con¬ 
cerned about the man who was injured, I can’t put no par¬ 
ticular time on it. 

Q. You are a mechanic, Mr. Sunday, you have testified? 
A. Yes, sir. 

Q. What would have happened if Mr. Ruleman had 
stepped on either clutch? 

A. If he had been in the seat, you mean, and stepped on 
the clutch? 

Q. I am asking you what if he had depressed either 
clutch? 

A. The thing would have stopped—the carryall 
519 mechanism would have stopped—that’s the power 
unit 

Q. And it would have stopped immediately, wouldn’t it? 
A. I think so. 


522 Redirect Examination 
By Mr. Boyd: 


Q. You were asked the question, what would have hap¬ 
pened if the clutch had been depressed. When one starts 
this tractor, does he sit in the seat? A. Well, in this case 
you couldn’t sit in the seat and start it. 

Q. You could not? A. No, sir. 

Q. Why is that? A. Because the starting mechanism 
which is forward in the tractor is four feet from the seat, 
and you have to lean over the fuel tank and the battery to 
reach it. 

Q. I understood you to say this thing went off rapidly, 
did it? A. Very rapidly. 

Q. Did the tractor engine sound to you as though it were 
turning fast? A. Yes, sir. 

523 Q. When you have got a tractor engine turning 
fast, and you turn off the ignition, does the engine 
stop like that? A. No, sir. 
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Q. What happens after that? A. It keeps revolving on its 
own momentum for a certain amount of time. 

Q. And so long as that was revolving, if the power con¬ 
trol clutch was jammed, would the power control unit con¬ 
tinue to turn? A. It would, yes, sir. 

• ••••••••• 

Mr. Collins: May we approach the bench? 

(The following discussion took place at the bench:) 

Mr. Collins: I just wanted to inquire of Mr. Boyd as to 
how long he thought he’d be, because there is a matter of 
getting some rebuttal witnesses. I didn’t know whether 
I would need them or not. 


524 Mr. Boyd: I think that this turn has necessitated 
the production of evidence that I hadn’t anticipated, 
so I would like leave to get those records down here. I 
have already asked Mr. Hulbert to arrange for them. 

The Court: What records? 

Mr. Boyd: From the Compensation Commission. 

• •••••« ••• 

526 The Court: Maybe they are not If you want to 
bring them down, I will look at it and decide it then. 
I don’t believe now that they are admissible, but I don’t 
know that I can finally pass on it in the absence of the rec¬ 
ord itself. 

I don’t see now the admissibility of those records. You 
can get them here if you want to. You won’t need anybody 
then today. 


James Martin Lowe 


527 Q. And where are you employed, Mr. Lowe? A. 
Potomac Electric Power Company. 

Q. How long have you been employed there? A. Twenty 
years next month. 
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Q. And in what capacity are you presently employed? 
A. Shop foreman. 

• ••••••••• 

Q. In connection with your job as shop foreman, did you 
have occasion on May 9, 1947, to be out at Benning at the 
time Mr. Miller was injured? A. I did. 

Q. What was it that took you out there on that occa¬ 
sion? A. To learn the fundamentals of the new tractor 
that was delivered. 

Q. That PEPCO was purchasing? A. That’s correct. 

Q. That was this new Diesel tractor, was it? A. That’s 
correct 

Q. Did PEPCO have any Diesel tractors up to that time? 
A. No, sir. 

528 Q. So that this was a new type of equipment, so 
far as you were concerned? A. That’s correct 

• ••••••••• 

Q. When you got over there, was the equipment in con¬ 
dition to be demonstrated? A. Yes. 

Q. When you first arrived? A. I mean that was the rea¬ 
son we were there. 


530 v Q. What prompted you to leave the shelter and go 
outside? A. Well, we was informed that the unit was 
ready to start up and be demonstrated. 

Q. When you went outside, then, in response to that ad¬ 
vice, did you observe where Mr. Miller was? A. No, I did 
not at that time. 

Q. Didn’t take notice of it? A. No. 

Q. Tell us what happened, Mr. Lowe, after you went out¬ 
side. A. I understood she was ready, so Mr. Miller asked 
that the unit be started. 

Q. To whom did he address that request? A. Mr. Rule- 
man, of which Mr. Ruleman boarded the unit, and at¬ 
tempted to start it. She didn’t start the first attempt. So 
he tried again, and I believe it was the third attempt 





531 that the unit did start. I wouldn’t say for sure the 
third. 

Q. That’s your best recollection! A. Yes, sir. 

Q. By the way, when Mr. Ruleman was trying to start 
the tractor, was he seated in the seat? A. No, sir. 

Q. Why not? A. Well, he can’t start the tractor by being 
seated. 

Q. Why is that? A. Well, due to the location of the 
starter. 

Q. In what position was it? A. Well, he was standing, 
bent over forward, to reach the starter unit. 

Q. Did there come a time when it finally kicked over? 
A. That’s correct 

Q. At that time, did you notice where Mr. Miller was? 
A. Mr. Miller was on top of the tractor at that time. 

Q. And when it finally kicked over, tell us what occurred. 
A. Well, the unit started, and it was only a matter of just 
a moment or two when everything went blank as far as I 
was concerned. I mean, the cable started whipping through 
the air, and it was all over just almost like that. 

Q. When you say “like that”, can you give us some illus¬ 
tration of the element of time. How quickly was it? 

532 A. Very few moments. It was the fastest thing I 
ever seen happen. 

Q. Did the tractor come to a stop? A. After Mr. Rule- 
man stopped it, yes, sir. 

Q. What had happened to Mr. Miller, in the meantime? 
A. Well, apparently he was hit by the flying cable. 


536 Cross Examination 
By Mr. Collins: 

• •••••• ••• 

Q. Did you hear anybody at the scene of the accident say 
something to Mr. Ruleman when this cable started spinning 
around? A- Yes, sir. Mr. Sunday and I both yelled to cut 
off the machine. 





537 Q. You didn’t see Mr. Sunday run toward the 
cable, did you? A. Towards the cable? . 

Q. Yes. A. While it was spinning? 

Q. Yes. A. He didn’t have time, sir. This all happened 
so quickly. 

Q. Isn’t it a fact that when Mr. Sunday got to Mr. Miller 
the drum was still turning? A. I’ll answer that no. 

Q. Are you in doubt about it, sir? You say “I’ll answer 
it no”? A. Everything had quietened down. 

Q. Was the cable still turning or not, sir, to the best of 
your recollection? A. To the best of my knowledge, 
no. 

537 Q. But the cable had turned for quite some time 
after Mr. Sunday and yourself yelled to cut it off, 
didn’t it? A. I don’t know what you mean by quite some 
time. 

Q. For an appreciable length of time? A. A few moments. 


539 Q. Do you know what would have happened, Mr. 

Lowe, if Mr. Ruleman had depressed either clutch 
on that tractor when the cable was spinning? 


The Witness: If the clutch was depressed, then the 
cable would have stopped going onto the drum. 


Q. What would have happened, if the ignition was turned 
off? A. Same thing. 


540 Q. And how long after the clutch was depressed— 
how long would you say that the cable would con¬ 
tinue to turn? A. Oh, for a few moments. 

Q. After the ignition was turned off, how long would you 
say the cable would continue to turn? A. A few moments. 

Q. So it would be the same thing, wouldn’t it, either way 
you did it? At the time that this occurred, Mr. Miller— 
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Mr. Ruleman was within inches, or at least, not more than 
a few feet away from the ignition, wasn’t he? A. When it 
started, yes. 

Q. So that he could have turned it off, could he not? A. 
He did turn it off. 

Q. And he could likewise have depressed the clutch, could 
he not? A. Not simultaneously, no. 


Q. If he had moved his foot, was there anything to pre¬ 
vent him from stepping on that clutch pedal? A. 
541 If he was standing, it would have been almost im¬ 
possible to depress the clutch. 


A. I mean he’d have to be sitting in the seat in order to 
get his feet in this position. 

The Court: What would get in his way? WTiat would 
impede him? What would make it difficult? 

The Witness: If he is standing, then the clutch pedal 
is directly in front of him, of which he wouldn’t have lever¬ 
age on his legs. 


542 A. The pedal—it is necessary to be seated in order 

to press the pedal. 


Q. So your testimony now is that the only way you could 
depress that clutch pedal is by sitting down? A. That’s 
correct 


Q. Did you hear Mr. Ruleman say anything to Mr. Miller 
while you were at the scene? In other words, from 
543 the time you got out there until the time it happened? 

A. Only at the time when he was trying to attempt 
to start it. 

Q. What was that? A. Well, she failed to start the first 


Mil 
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Q. I am talking about the conversation. Tell us about 
the conversation. A. Mr. Miller suggested that he open 
the throttle more. 


Mr. Boyd: If Your Honor please, the only additional 
testimony is Dr. Gantz’s original report to the Compensa¬ 
tion Commission. It isn’t here, if the Court please. 


544 Mr. Boyd: Before we proceed with that, if Your 
Honor please, I don’t think it is necessary to make 
any formal offer in evidence of those provisions of the orig¬ 
inal complaint and the pretrial order that I alluded to in 
my cross-examination of Mr. Miller. I think we can just 
take notice of them. 


John R. Conover. 
• ••••• 

Direct Examination 
By Mr. Collins: 


545 Q. Were you at that time employed by Paving Sup¬ 
ply and Equipment Company? A. Yes, sir. 

Q. And in what capacity were you employed? A. I was 
mechanic. 

Q. And in what capacity was he then employed? A. He 
was a mechanic. 

Q. I ask you to state, if you recall, in the early part of 
May of 1947, doing some work on a power unit of a trac¬ 
tor belonging to the Potomac Electric Power Company? 
A. Yes, sir. 

Q. Will you state what you did on that power unit? A. 
I took the old seals out of the tractor and put new seals on, 
grease seals—took it apart, cleaned it up, and put it 
together. 
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Mr. Boyd: You said out of the tractor? 
The Witness: Power winch. 


548 Q. I mean if the motor of the tractor were running, 


549 Q. • • • what would happen when the ignition is 
turned off? A. Well, everything would be cut off. 

Q. Would that take a long or a short time, for that to 
happen? A. It would take a short time. 

Q. And what happens when the clutch, the main clutches 
of the tractor are depressed? A. When you depress the 
main clutch, everything stops in the back. 

Q. Would that be in a long or a short time? A. It would 
be in a short time. 


551 Cross Examination 

By Mr. Boyd: 

Q. As I understand, Mr. Conover, you were employed at 
the Paving Company in the capacity of a mechanic at the 
time this accident happened? A. Yes, sir. 

Q. You remember this control unit being brought up to 
your shop? A. Yes, sir. 

552 Q. You personally were instructed to overhaul it, 
were you not? A. Yes, sir. 

Q. And you undertook to overhaul it there, did you? A. 
What’s that? 

Q. Did you undertake to overhaul it? A. I wasn’t in¬ 
structed to overhaul it, I was instructed to put two seals 
in it 

Q. In order to put those two seals on there, you had to 
disassemble the clutch, didn’t you? A. Had to disassemble 
the clutch and take the drum off that winds the cable. 

Q. You say you were told to put two seals on? A. Two 
seals. 
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Q. But I understood you to say there are four seals in 
all? A. Four seals. 


553 Q. You were told to replace two seals in each 
clutch, were you? A. No, sir, just in the one that was 
leaking. 

Q. In the one that was leaking? A. That’s right. 

Q. There was one that was leaking? A. Yes, sir. 


554 Q. This was the one that you had been informed 
was in need of overhauling, is that right? A. Yes, 
sir. 

Q. And you were told that the need for overhauling came 
from the fact that it was leaking oil in there, is that right? 
A. That’s right 

Q. So you were told to replace these seals? A. Yes, sir. 

Q. And I understood you to say you replaced only two 
seals? A. The man brung me two seals, and told me one 
of them was leaking and to put two of them in there. 

Q. Who was that that told you to do that? A. I believe 
Leroy Ritenour, he was the boss. 

Q. And you say he was the boss. He was the boss in 
the Paving Company? A. Shop foreman. 

Q. Shop foreman of the Paving Supply Company? A. 
Yes. 


556 Q. You had been informed that these seals were in 
defective condition and you were told to replace 
them? A. That’s right. 

Q. When you opened it up, did you look at all the seals? 
A. Yes, sir. 

Q. And you observed that only two of them were broken, 
is that right? A. That’s right. 

Q. What was defective about the two? A. Well, the one 
in tiie back wasn’t so bad. This one here in the front had 
wore the leather off. The leather will wear in time and 
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gets soft and gets down in there, and the grease will slip 
out from nnder. 

Q. Yon saw that two of them were leaking grease, and 
yon replaced those two? A. That’s right. 


563 Q. What tests did yon make if yon didn’t have it 
connected to a tractor to find ont whether it was in 

working order? A. There ain’t no tests yon can make. 

Q. So yon don’t know whether it was in proper working 
order or not? A. The only test yon can make, yon can fill 
it with grease, yon can try your clntch a little bit by hand, 
a very little bit, and there wouldn’t be no more test there. 
If the seals was pnt in properly, there ain’t no reason for to 
have a test. 

Q. Bnt yon answered Mr. Collins’ question and yon said 
when yon finished yonr job it was in perfect working order? 
A. That’s right. 

Q. Now I understand yonr testimony to be that until yon 
connect it to the tractor, there isn’t any test yon can make? 
Mr. Collins: He didn’t say that. 

564 The Court: He can ask him if he said that. 

By Mr. Boyd: 

Q. Isn’t that what yon just said? Didn’t yon answer 
to Mr. Collins’ question by saying that when yon finished 
yonr work on it, it was in perfect operating condition? A. 
Yes, I guess I did. 

Q. Is there any doubt about it? A. No, there is no doubt 
about it. 

Q. Bnt at that time it wasn’t connected to the tractor, 
was it? A. No, sir. 

Q. And didn’t yon testify in answer to my question that 
until yon did connect it to the tractor, there was no test 
that yon could make to find ont? A. There isn’t much of 
a test yon can pnt on it after yon pnt it on a tractor. 

Q. Even after yon pnt it —. A. After yon pnt it on the 
tractor, any more than yon can get in the yard. 
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Q. Any more than what? A. No more than what you 
tried it in the yard. 

Q. Tried it in the yard? A. That’s right 
Q. And yon don’t know when it was connected to the 
tractor? A. No, I don’t. 

565 Q. And yon don’t know when it was delivered to 
PEPCO? A. No, I don’t. 

Q. When is it possible to make a test? Is that after the 
cables all have been reaved on? A. Well, after the cables 
all been weaved on is abont the only way yon can really 
test one. 

Q. Until that time comes, it is just a matter of guess- 
work whether it is in perfect working order? A. That’s 
right. 

Q. I understood yon to say that when the ignition is 
turned off, the tractor stops. In that respect a Diesel trac¬ 
tor isn’t much different from a gasoline engine in an auto¬ 
mobile, is it? A. Other than the ignition on it, it isn’t. 

Q. A Diesel doesn’t have any spark plugs, does it? A. 
No, sir. 

Q. What I am talking about, when you turn off whatever 
it is that you turn off to stop a iDesel engine if the engine 
has been going fast, it continues to turn around for a while? 
A. It will maybe turn one revolution and stop, maybe two. 
Not over two. 

Q. In that respect, is it different from a gasoline engine? 
A. No, sir. 

566 Q. About the same? 


567 Q. It is your testimony, as I understand it, that if 
the Heil unit is engaged to the tractor, even if you 
speed the engine up and turn off your key, it wouldn’t make 
more than one revolution? A. It wouldn’t make over two. 


Q. Mr. Conover, would a pulling on the engine such as 
the power unit pulling cable—would that have a 
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568 tendency to shut the motor off faster? A. Abso¬ 
lutely. 


582 Hugh P. Miller 


Direct Examination. 

By Mr. Collins: 

Q. Mr. Miller, I ask yon to state whether or not you at 
any time gave a written statement to the Standard Acci¬ 
dent Insurance Company about this case, about this acci¬ 
dent? A. I have not. 


584 Q. Now, at the the time that you were connecting 
the tongue of the carryall to the tractor, Mr. Rule- 
man at that time was sitting in the tractor seat, wasn’t he? 
A When I connected the tongue, yes, sir, the pin in. 

Q. Was the master clutch right in front of him? A 
Right. 


585 Q. So you lifted up the tongue and Mr. Ruleman 
backed the tractor up until these two things came 

into position so you could drop the pin between them? A 
That’s right. 

Q. Now, he had to have the tractor in reverse, didn’t he, 
to back it up? A Yes, sir. 

Q. And, of course, that pin fits through a rela- 

586 tively small hole, doesn’t it, just a hole big enough to 
let the pin go through? A. No, it does not. The pin 

is made so that you don’t have a whole lot of trouble getting 
them in. The hole, I think, is about an inch and a sixteenth, 
and the end of the pin is tapered to a point 


Q. So Mr. Ruleman was backing this tractor up and in 
order to do that, he had to have it in reverse gear, didn’t 
he? A. Yes, sir. 

i 
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Q. And he, of course, couldn’t look back there and see 
whether or not these two holes were in position, could he? 
A. No, sir. 

587 Q. What would you do, say “Come hack a little 
further?” A. Ease hack a little, forward, which 
way I would want him. 

Q. You’d say, “Ease back a little, go forward”? A. 
That’s right. 

Q. When you’d say “Ease back a little”, he’d take his 
foot off the clutch and the tractor would back up a little? 
A. Right. 

Q. When you’d say, “Stop”, what would he do? A 
Shove his clutch in. 

Q. Shove his clutch in, is that right? A That’s right, 
that’s what he should. 

Q. When you got it right in position so that these two 
holes were right together, you said “Stop”, didn’t you? 
A. Right. 

Q. In order to stop the movement of that tractor, he had 
to depress the clutch, didn’t he? A Yes. 

Q. And so long as he had that clutch depressed, these 
drums wouldn’t have been turning, whether the power unit 
clutch was stuck or not, would they? A. No, they wouldn’t 
have been turning when he depressed his clutch, no, sir. 


594 The Court: Are you through? 

Mr. Collins: Yes. 

The Court: Do you have anything more? 

Mr. Boyd: Nothing more. We renew our motion at this 
time for directed verdict on two grounds, the one that I 
urged earlier, namely, that the evidence shows, and of 
course it has been demonstrated even more clearly now, 
that the work that was being done at the time, that of 
reaving these two units, was the work which had been un¬ 
dertaken by the Paving Supply and Equipment Company. 

Therefore Ruleman, in assisting in the performance of 



that work, was the borrowed servant of the Paving and 
Supply Company. 

In addition to that, if Yonr Honor please, I think that the 
state of the evidence at this point is such that reasonable 
men conld not differ that the canse of this injury was the 
defective clutch in the control unit, and I think, if 
595 Your Honor please, under those circumstances there 
is no evidence to show that our people had notice of 
that and could have protected against it 


596 (Thereupon, the jury retired from the courtroom 
at 10:40 o’clock, a.m.) 

The Court: Gentlemen, I think first I should tell you 
why I have concluded to submit this case to the jury as to 
the power company. If I recall the evidence cor- 

597 rectly, or the pertinent part of it, Mr. McCrossin 
testified that in his opinion this was not a two-man 

job but a one-man job. He did not say, nor has anyone else 
said, that he asked the Power Company to give to Mr. Mil¬ 
ler any assistance at all. He, Mr. McCrossin, left no assis¬ 
tance for Mr. Miller, and didn’t remain there himself. 

There is evidence through not only the plaintiff, but 
through Mr. Buleman that—I think it was the shop fore¬ 
man of Potomac Electric Power Company who instructed 
him to assist Mr. Miller in this operation and told him to 
do what Mr. Miller wanted him to do. As he put it, do only 
what Mr. Miller tells you to do. 

597 It seems clear to the Court, therefore, that the 
Power Company took upon itself without the request 
of the Paving Company, to lend its assistance to the Pav¬ 
ing Company in this job, that therefore the act of their 
servant voluntarily supplied by them, became the act of 
the Power Company. 
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That, I think, is especially true since this was, as I view 
it, in a measure at least, a joint enterprise on the part of the 
Paving Company and on the part of the Power Company. 


598 They had control, absolute in this case, over their 
employee Mr. Ruleman. 

• ••••••••• 

612 The Court: Let’s take the plaintiff’s, first. What 

613 do you say about No. 1? 


Mr. Boyd: Let’s take No. 2, if Your Honor please. I 
am directing my attention to Line 4. I submit that states 
the law. That’s the reason I contend that in this case I 
should have been permitted to show that the cost of the doc¬ 
tors and the hospital and so on was not a cost borne by 
him. 

This does state the law. It says that he can recover for 
the full value not exceeding the cost to the said plaintiff of 
these items, and they didn’t cost him anything. So I think 
. for that reason I should have been permitted to show 
614 that But not having been permitted, I don’t think 
now that the jury should be led to believe that these 
were items of cost to him. 


They asked, as you will remember, if it wasn’t a fact that 
PEPCO was one of their good clients. 

All of that was designed to show that they would favor 
PEPCO against the plaintiff in this case. I submit that 
this evidence that they paid this man not only what the 
compensation law provided, but whatever was necessary 
in addition to that to give him his full basic salary is evi¬ 
dence that would refute the claim that the officers and em¬ 
ployees of the Paving Company entertained any prejudice 
and bias against the plaintiff and favoritism to PEPCO. 

I offered it also, if Your Honor please, as evidence of 
an admission of negligence on the part of the Paving Com- 
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pany, having in mind, if the Court please that we contend 
that this accident was caused by the failure of the Paving 
Company to properly repair this unit, and if we can show 
that the accident was the fault of someone else, then we 
exonerate ourselves. 

I say this action on the part of the Paving Company 
could be construed by the jury as evidence of an admission 
on their part of wrongdoing, of negligence. 


618 Mr. Boyd: I have this comment to make, Your 
Honor, about prayer No. 5. It is cited that this evi¬ 
dence was introduced solely for your consideration as to 
what effect, if any, the receipt of these sums had on the 

plaintiff’s remaining away from work until Janu- 

619 ary, 1948. I offered it—I don’t know whether or 
not Your Honor agreed with me on this—for the 

purpose of refuting the claim by the plaintiff that the offi¬ 
cers and employees of the Paving Company entertained 
some prejudice against the plaintiff. 

620 Mr. Collins: As to the admission of negligence, 
of course, the Paving Company was required by law 

—wait a minute, the Workmen’s Compensation had to be 
paid by virtue of law, and the mere gratuitous payment— 
there is nothing whatever in the record to show that there 
was any recognition, or that the reason for the payment 
by the employer was because of any recognition on their 
part, and I think that would be very improper to submit 
that in that manner to the jury. 

The Court: 


Am I to understand that if this accident was conceded to 
be the fault of PEPCO, the Paving Company’s insurance 
carrier nevertheless would have to compensate? 

Mr. Collins: That is, absolutely right, Your Honor, and 
the procedure then would be, by virtue of that payment of 
compensation, the insurance company would be subrogated. 
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The Court: Pro tanto? 

Mr. Collins: Exactly. So, it’s a matter of law. 

Mr. Boyd: There are two qualifications of that, if Your 
Honor please, that must be stated. There is an obligation 
on the part of the Paving Company to pay only so long as 
the injured employee does not elect, as did the plain- 
621 tiff in this case, to bring a third party action against 
some one else. 

As soon as he makes that election, the obligation to pay 
compensation ceases, and even after this man made such 
election, the Paving Company still continued to pay him his 
full basic wage. 

In addition to paying him compensation, and I may be in 
error about the percentage, but Mr. Hulbert can probably 
tell me about this, I think the Compensation Act provided 
at the time of this accident that the man got two-thirds of 
his average weekly pay—in other words, the Compensation 
Act required that he be paid only two-thirds of his average 
weekly wage. 

The Court: They made up the difference? 

Mr. Boyd: They made up the difference. 

621 Mr. Collins: Mr. Boyd, I understood distinctly, 
stated that he wanted the evidence of these pay¬ 
ments received as tending to show that this man didn’t 
have the incentive to go back to work, and I didn’t under¬ 
stand that he offered it for any other purpose. 

The Court: He offered it for the other purpose. I was 
not impressed with the other purpose, but I am not so sure 
I shouldn’t permit the jury to consider that, as well as to 
consider the proposition that it was worth the difference to 
keep the business of the PEPCO Company, which is what 
you have been trying to establish. 

622 Mr. Collins: Of course, Your Honor, I am sure 
there is no question on the fact that voluntary pay¬ 
ments, while the man was away from work— 

The Court: Is not a defense. 


Mr. Collins: And is not even to be considered as a credit 
The Court: I don’t have any trouble with that at alL 
I am going to instruct the jury clearly that they are not to 
go off on that tangent. But I do believe that Mr. Boyd 
should be permitted to argue this proposition. 

I will redraft your No. 5. I will deny 5 as framed and 
give a substitute in which I will tell them in substance that 
the matter of compensation which he received both through 
the insurance carrier and through the Paving Company 
are matters as between him and the Paving Company and 
him and the insurance company if he collects any verdict 
at all, and are not to be considered in any respect in dimin¬ 
ution of damages if they should conclude that he is entitled 
to damages. 


What about 6? 


624 Mr. Boyd: This is an attempt to state last clear 
chance, and does it in a most erroneous fashion, but I 
don’t see that there is any call for a charge on last clear 
chance. 

The Court: I don’t either. I think that all that evidence 
amounts to is material for argument, as to whether or not 
he said any such thing, and so on. I cannot see any last 
clear chance here. 

Mr. Collins: I would like to state this to Your Honor. 
According to the witnesses for the defendant, Mr. Miller 
was negligent in getting on top of the carryall. There was 
contradictory testimony as to that. 


625 The Court: How would it have worked out as a 
practical matter! The driver says, “You ought not 
to be up on that thing.” 
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The Court: As a practical matter, how would that work 
out? Ruleman says, * ‘You ought not to be there, that’s a 
dangerous place,” and I’ve forgotten what he said Miller 
replied, but at any rate, Miller didn’t get off. 

626 So what then would Ruleman have done, just get 
out of the machine and refuse to have anything more 
to do with the matter? 

Mr. Collins: No, I don’t mean that, Your Honor. 

The Court: Because, according to him, and according, 
for that matter, to Mr. Miller, or both, immediately that 
thing started to whirl around like a whirling dervish. 
626 Mr. Collins: I think Mr. Miller’s testimony was 
that it started slowly and then it started going fast, 
and he called to him. I think then it becomes a question 
for the jury, since Mr. Miller was in this dangerous posi¬ 
tion, and since Mr. Ruleman knew it, was Mr. Ruleman then 
in a position to take Mr. Miller out of the position in which 
he had negligently placed himself. 

The Court: The same act that would warrant the last 
clear chance is the act that would warrant finding of negli¬ 
gence on the part of Ruleman in the first place—in short, 
that he didn’t turn the thing off when he should have. I 
don’t see that I think it’s a very artificial application of 
it I am going to deny 6. 


636 Mr. Boyd: Does Your Honor want to rule on 
5(a)? 

The Court: 5(a), of course, has to be changed. First 
they have got to find that there was a defective clutch. Sec¬ 
ond, that that was the sole cause of the accident. If it was 
a defective clutch that caused the accident and the plaintiff 
was injured before the operator could stop it, that would be 
all right. 

Mr. Boyd: I will accept those suggestions, if the Court 
please. 

The Court: I will deny 5(a) as claimed. 
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Mr. Collins: Might I say this, 5(a), the substance of it, 
could be very well, I think, tied in with No. 4? 

637 The Court: Yes. 

Mr. Collins: I am not quite clear as to 5(a). Is 
that the one Your Honor just ruled on? 

The Court: Yes. 

Mr. Collins: If I understand it, maybe I don’t in connec¬ 
tion with that, something will be said about the freedom 
from fault on the part of the defendant’s employee? 

The Court: If they find there was a defective clutch, it 
was the sole cause of the accident, and that the plaintiff 
who was injured before the operator, acting carefully, 
exercising due care, could stop it, then the verdict must be 
for the defendant 

Mr. Collins: That’s right, that’s what I had in mind, 
Your Honor. 


Mr. Collins: No. 6 is so vague as to be meaningless, I 
think. 

The Court: If they find there was a defective clutch, cer¬ 
tainly there is nothing in this evidence to indicate that the 
Potomac Electric Power Company is responsible for that? 

Mr. Collins: I think, then. Your Honor, if it is put in its 
true context along with No. 4 and 5(a). 


638 ' What do you think about this torpedo disguised 

section? It says No. 6(b). 

Mr. Collins: I think that is entirely unnecessary. I 
can’t see any occasion for that instruction. 


The Court: Well I will take care of it along with 6. I 
will grant it as changed with 6. 


639 You don’t have any fault with 8, do you? 

Mr. Collins: Well, I think it should be “proxi- 
mately contributing. ’ ’ 
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The Conrt: Well, the negligence of Ruleman has to be 
the proximate canse, too, same thing. “Was himself guilty 
of negligence contributing as a proximate cause to his ac¬ 
cident,” is that what you mean? 

Mr. Collins: Yes. 


640 I will grant 8. 


644 Mr. Boyd: # • • I am anxious to simplify the is¬ 
sues in one of the things I have been discussing with 

645 Mr. Connolly over the weekend—the desirability of 
withdrawing our prayer number 8, which is the con¬ 
tributory negligence, and simply submit it on the theory, 
was PEPCO guilty of negligence. 


644 The Court: It may be. I think this is definitely a 
case where argument is really valuable. 

Mr. Boyd: I am disturbed about the intricacies of this 
reaving process, and so on, lest the jury be completely in 
- the fog about it. For that reason I am anxious to simplify 
the issues in one of the things I have been discussing 

645 with Mr. Connolly over the weekend—the desirabil¬ 
ity of withdrawing our prayer number 8, which is 

the contributory negligence, and simply submit it on the 
theory, was PEPCO guilty of negligence. If PEPCO is 
guilty of negligence, then the plaintiff is entitled to recover. 

I tbink that that would probably be an advantage 
to the plaintiffs, but in the interest of getting a verdict 
here, and there is a strong likelihood, as I see it if the jury 
doesn’t understand what this is about we are apt to run 
into a hung jury, which is a thing I am most anxious to 
avoid. I want to get the case over with, get it behind us. 

As I say, that is a thing we discussed, and I am inclined 
to suggest that to the Court, provided, of course, capital 
wasn’t made of it in argument, that Mr. Collins did not 





stand up and say they retreated from a position they pre¬ 
viously took here. 

The Court: I wouldn’t permit that. 

Mr. Collins: I believe if he wants to withdraw it, he has 
no doubt the best reasons in the world, and probably the 
reason he says, but I believe that if he withdraws it, it cer¬ 
tainly isn’t at my request or with my consent. 


The Court: But the jury doesn’t know that there has 
been any requested instruction about the contributory neg¬ 
ligence. 

Mr. Collins: I don’t mean instruction. I don’t 
646 mean that, Your Honor. 

The Court: What I was going to say is this: If 
he withdraws it, I don’t think you should be permitted to 
tell the jury that they have retreated from that position. 

Mr. Collins: Well, let me say this, Your Honor. I just 
have a sneaking suspicion—of course, I could be wrong— 
that something is going to be made about some slight in¬ 
consistencies in the story of Mr. Miller as set forth in the 
pleadings and as to his position now. 

If they are going to make capital of that, I certainly 
ought to be permitted to comment, in their own pleadings 
they set up contributory negligence, and that that is now 
withdrawn. 

Mr. Boyd: You, yourself, Mr. Collins, made the observa¬ 
tion—I don’t remember whether it was while the reporter 
was present—that in my opening statement I had not made 
mention specifically of contributory negligence. So if you 
want to say to the jury that we pleaded contributory negli¬ 
gence, and that we are not urging—apparently not urg¬ 
ing—it now, I have no objection to that. 

Mr. Collins: I believe this, Your Honor: I believe I 
have a right to comment. As I say, the only reason for com¬ 
menting would be that I am anticipating that something is 
going to be made of the slight inconsistency. 
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Mr. Boyd: There is no question about that. I will make 
that concession very readily. 

647 Mr. Collins: I think if he wants to withdraw it, 
that’s up to him. 

The Court: Well, I guess it works both ways. If you 
comment about the inconsistencies in their pleading, I don’t 
suppose I have got a right to stop Dennis from comment¬ 
ing upon the withdrawal of that. 

Mr. Boyd: As I say, I don’t think that he should be 
permitted to say we submitted a prayer and then with¬ 
drew it. If he wants to argue that we pleaded contribu¬ 
tory negligence, and we are apparently not now urging it, 
I have no objection to that sort of argument. 

Mr. Collins: As I see it, Your Honor, I will plead that— 
I have maybe not near as much experience as Mr. Boyd, 
and I could very well be wrong, but as I understand the 
law, anything which occurred during the course of the trial 
and which is fairly stated, outside of rulings, and so forth, 
I don’t see why it isn’t proper to comment on. 

Mr. Boyd: It is clearly improper. That is the reason 
you have bench conferences. I think it would be improper 
for me to say that Mr. Collins had submitted a prayer for 
last clear chance and His Honor overruled it. That has 
no place in the argument. 

Mr. Collins: I might say, in so far as the submitting 
of the prayer, I don’t intend to mention that at all. But I 
do think if he can mention inconsistency, I can go 

648 over and attempt to balance it by showing incon¬ 
sistency. 

Mr. Boyd: I don’t want to mislead counsel and the 
Court. The fact that we withdraw this contributory negli¬ 
gence plea, as I am inclined to do, wouldn’t foreclose me 
from arguing that it was the negligence of the plaintiff 
that caused the accident. For example, when you say that 
PEPCO, which is your allegation, caused the accident, we 
can show, simply on a general issue plea, that it was X or 
it was the paving company, or it was a combination of the 


141 


plaintiff and X and the Paying Company; just so long as 
there is no negligence shown on the part of PEPCO, we 
are entitled to a defendant’s verdict. 

Mr. Collins: That’s true, but I do think if you are claim¬ 
ing negligence on the part of the plaintiff, you are entitled 
to have your contributory negligence. 

Mr. Boyd: No, contributory negligence is a prayer which 
deals with this situation: where there is evidence of negli¬ 
gence on the part of the defendant and evidence of negli¬ 
gence on the part of the plaintiff, then what is the result. 

I am going to take the position before this jury that 
there is no evidence of negligence on the part of PEPCO, 
that this accident was attributable to other factors. 


649 Mr. Boyd: If Your Honor please, in the light of 
this discussion, we will withdraw our prayer No. 8, 
which will relieve the Court from instructing on contribu¬ 
tory negligence, and will also relieve the Court from the 
obligation of charging with respect to the burden of proof 
on contributory negligence. 


650 Opening Argument by Plaintiff Counsel . 
Mr. Collins: • • # 


Now the first question for you to determine is, 
whose fault was it that Mr. Miller was injured. If you 
find that he was injured as a result of the negligence of 
the employee of the Potomac Electric Power Company, 
then the only other question will be how much should you 
award Mr. Miller to fully and adequately compensate him 
for the pain and suffering which he has endured, for the 
hospitalization which he has had to undergo, for the 
\ 651 loss of earnings during the time that he was out of 
work. And in that connection His Honor will tell 
you that even though he did receive certain monies, this is 
not to be taken into consideration by you when you deter- 
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mine how mnch he is entitled to. He is entitled to the full 
amount of salary had he worked during the period from 
May ’47 to January ’48. 



679 Ladies and gentlemen, I know that the defendant 


will make something of the fact that when we filed 
suit we stated a different position. 


I would like,to point out further that here in the file 
there was a pretrial and the defendant’s attorney failed 
to mention anything about contributory negligence in the 
pretrial order. It was an oversight. Same kind of 

680 mistake as we made. And with our consent, we con¬ 
sented to have it amended. It was an oversight. 

And in the answer the defendant set up the defense of 
contributory negligence. That apparently was also a mis¬ 
take, because that is now completely abandoned. 

• ••••••«•• 

681 When you consider what this man has been 
through, the pain and the suffering, the out-of- 

pocket expenses—by the way, I think the testimony was 
somewhat as follows: About eight or nine months, I figured 
it up, it’s approximately $2,300 in salary; Dr. Engh, $130— 
Dr. Engh testified to $155; Mr. Miller didn’t know about it. 
The Court: Is that the total? 

Mr. Collins: One hundred thirty. I have the total of 
$3,620. 


682 Argument by Dependant Counsel 

Mr. Boyd: 


685 Now, of course, Mr. Collins uses the term “liar” 
very liberally. Mr. Thomson is a liar because his 
company does business with PEPCO. Mr. McCrossin is a 
bar for the same reason. Mr. Lockhart’s a liar, but I have 
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forgotten the reason that he assigned for that Bnt he used 
the term. 

Mr. Ruleman is a liar, too. And then of oonrse, although 
he didn’t nse the term liar, he said that the testimony that 
the clutch was stuck after the accident was over was a pure 
fabrication, and since Mr. Lowe and Mr. Sunday testified 
to that, then obviously they are liars, too. 

So, when you analyze this case, you have the situation 
that Mr. Thomson, Mr. McCrossin, Mr. Ruleman, Mr. Lock¬ 
hart, Mr. Sunday, Mr. Lowe, they are all liars, the plaintiff 
alone is to he believed. 

€86 When we start talking about interest in the case, 
motivating a person to tell an untruth, I ask you who 
has the greatest interest in this case? Is it Mr. Miller, who 
hopes to recover a large sum of money, or is it Mr. Lock¬ 
hart, the chap that works with him every day up at the 
Paving Supply Company, and must look that guy in the 
eye so long as the two of them continue to work there? 

Do you think that Mr. Lockhart has any reason whatso¬ 
ever to come down here and misrepresent what he remem¬ 
bers to have taken place on this occasion? 

The thing is perfectly clear to me, that Mr. Miller, 
who has available remedies to proceed against the people 
who obviously were at fault in this case, has not 
seen fit to pursue them, and they are still available to them, 
because he hopes by charging PEPCO with negligence in 
this case to get more than is available to him by the reme¬ 
dies which the law has provided. 

Let’s see what the two contentions are. You have got 
Mr. Miller, who testified on the stand here, and I am sure 
that Mr. Collins won’t dispute my analysis of the present 
claim, that after this thing was all threaded, he, Miller told 
Ruleman, the operator, to start the tractor, and he says 
that Ruleman started the tractor, at which time, he, Miller, 
was standing on the ground. 
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688 And let me tell you, when we are talking about the 

689 credibility of witnesses, that that story that Mr. 
Miller testified to in this case is diametrically 

opposed to what he originally contended. At first his story 
was, and I will demonstrate it to you by reference to the 
Court papers in this case, at first he contended two things 
as the cause of this acident. One of them is the cause of 
the accident. 

At first he said that he was injured because the tractor 
motor was started with the clutch engaged. He said that 
was the reason he was injured. And I submit that is the 
reason he was injured, because the tractor motor was 
started with the clutch engaged. The clutch was engaged 
because it was frozen in that position through no fault of 
PEPCO, and that is what caused the accident 
But Mr. Miller, when he was informed by his attorney 
what had been disclosed in the taking of certain depositions, 
namely, that the clutch was frozen, Mr. Miller in answer to 
my questions on that stand undev oath said it was then that 
he changed his version of this accident 
I say I will prove that to you by reference to the Court 
papers. The other thing that he originally contended— 
bear in mind, these contentions were made when the mat¬ 
ter was far fresher in his .mind than it is now. 

The other thing that he contended was that the operator, 
Mr. Ruleman, started the tractor motor unexpectedly 

690 and without warning to him. 

Now, his present testimony is that he is the one 
that told Ruleman to start it, and he says that Ruleman 
started it while he was down on the ground. Is that unex¬ 
pectedly? Is that without warning to him? 

I say I will prove it by the court papers. I have in my 
file here copies—before I refer to the court papers, I want 
to read to you what he told his doctor. I have a copy of the 
report made by Dr. Gantz, the doctor who treated him on 
the very day of the injury, and continued his treatments for 
a period of a year. 



It’s a copy of the report that was in this file when Dr. 
Gantz came here to testify. Mr. Collins has a copy in his 
file. 

And who is it addressed to? It is addressed to Michael 
J. Lane, attorney, and that is one of the attorneys repre¬ 
senting the plaintiff in this case. 

And the doctor gave an outline of how the accident hap¬ 
pened. And where do you think he got that outline from? 
Obviously, he got it from Ms patient And when he was 
asked, or when the doctor undertook to explain what the 
patient said to him as to the manner in wMch the accident 
happened, he said, “At a time while working at the Ben- 
nings power plant and in feeding steel cable into the rollers 
the operator of a tractor started unexpectedly.” Started 
unexpectedly. That 

691 Now, what is the present testimony? The present 
testimony is that Ruleman started it at his direction 
and started it while he was on the ground, and it ran 
smoothly, and then he climbed up on the top, and then he 
told him to let it roll slowly, and it rolled slowly, and then 
the speed accelerated. 

Is that starting the tractor unexpectedly? That is when 
he told the doctor. Could the doctor have been confused 
about it? After all, from the standpoint of a doctor it 
makes little difference whether the man was injured if it 
was started unexpectedly or some other way. It is the doc¬ 
tor’s province to cure the man. 

Maybe the doctor made a mistake. Let’s see if he did. 
To those who are not familiar with things legal, let me 
tell you that one sues another by filing what is called a com¬ 
plaint It is a formal instrument, a document that a lawyer 
files here in the court, in wHch he outlines the basis of his 
alleged cause of action against someone else. 

Where does the lawyer get his information? Where 
would you expect? Suppose you had a grievance against 
somebody. You’d go to see your lawyer, and the lawyer 
would say, “Tell me about tins, what happened?” 
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And then yon would outline how this thing had occurred 
to you. And that’s where the lawyer gets his information 
about how the accident happened. 

692 And he may go out and conduct some investigation 
of his own or through his agents. But the story that 

the lawyer told in the formal pleadings filed in this case as 
constituting the basis of this man’s alleged cause of action 
against PEPCO said what? And I am reading—this is a 
copy, this is a copy that the United States Marshall serves 
upon the defendant—it is a copy of what His Honor has in 
the original court file up on the desk. 

And when their lawyer undertook to outline the p l a i ntiff’s 
cause of action, as related to him, what did he say? “While 
so engaged in this work the plaintiff was injured by the 
negligence of the defendant’s agent, employee or servant.” 

In doing what? “In starting the engine of said tractor 
with the clutch engaged, without notice or warning to the 
plaintiff.” 

That was what the original contention was. 

When we are talking about the credibility of witnesses, 
let’s see what his man told his attorney, and what his at¬ 
torney reduced to a formal paper filed in this courthouse, 
namely, that he was injured then the servant, the employee 
of PEPCO, started the engine of said tractor with the clutch 
engaged, without notice or warning to the plaintiff. 

So that what he was then complaining about was that 
without any warning to him. Miller, and unexpectedly, to 
use the term of Dr. Gantz, Ruleman, the employee of 
PEPCO, started the tractor motor without warning 

693 or notice to him and with the clutch engaged. 

How does that jibe with the testimony that he is 
giving here when he says that “I was the one that told 
his to start it”? Can that be unexpected? Can that be with¬ 
out warning, when he says, “I was the one that told him to 
start”? And, “He started it while I was down on the 
ground.” Could there be anything unexpected, anything 
without warning there, when he says it ran smoothly? 


& 
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Can lie say that was without warning and unexpectedly, 
when he was down on the ground and it started smoothly, 
and ran smoothly, and then he climbs up on top? 

Am I distorting the clear language of the pleadings? 
Bear in mind, I asked Mr. Miller on cross examination, 
“Didn’t you tell your attorney this? Aren’t you the source 
from which your attorney got this information?” It being 
perfectly obvious that that is where the attorney did get 
it And what is the answer of the man who alone in this 
lawsuit tells the truth? “Oh,” he says, M I could have told 
him. It could be. I might have told him that” 

Where do you think Mr. Collins or Mr. Lane got this in¬ 
formation from if they didn’t get it from their client? 

Am I distorting the meaning of this? Let me tell you 
about another formal courtpaper bearing the signature of 
Mr. Collins, the attorney who represents him now. There 
is a proceedings in this tribunal known as a pretrial where 
the attorneys stand up before the judge without the 
694 benefit of a jury and just as Mr. Collins and I did at 
the outset of this trial they outline to the judge what 
their case is about, and they tell the judge, this one attorney 
gets up and says this is what I contend, and the other at¬ 
torney gets up and says that’s not the way it happened, 
this is what we are prepared to prove. 

Then the judge himself dictates to a typist who sits in the 
courtroom the contentions of the two parties. And after 
that is typed up, the matter is then signed by the attorneys, 
indicating that that does correctly state their contentions. 

What did Mr. Collins tell the court at that time, and 
where did he get his information from? A g ain, obviously 
it came from the plaintiff. And what did he say? 

This is the court’s summary of Mr. Collin’s contention: 

“An employee of the defendant started the tractor pre¬ 
maturely and without warning, and plaintiff was injured.” 

Started it prematurely, started the tractor prematurely 
and without warning. 





Is that the story yon heard from Mr. Miller on the stand, 
that this thing was started withont notice to him? 

My recollection is, and I challenge Mr. Collins to deny 
this, that Mr. Miller at this trial claimed that he was the 
one that told Rnleman to start it. And if that be true, can 
it be said that it was started unexpectedly, without 
695 warning, prematurely? 

And as double proof, or triple proof that that was 
the contention which was being made by the plaintiffs at 
that time, let me even read this. This is what the court said, 
and it was subscribed to by Mr. Collins in his own hand. 

“The only issue of fact”—and bear in mind, you are 
called upon to decide issues of fact, that is your province. 
His Honor will instruct you on the law, but the jury decides 
the facts, and His Honor in this pretrial order said this, 
after listening to Mr. Collins 7 contention at that time: 

The only issue of fact is whether the defendant’s em¬ 
ployee”—that’s Rnleman—“started the engine at the plain¬ 
tiff’s direction, or whether he did it on his own initiative.” 


716 When Mr. Collins gets up to reply to me, and he 
has that opportunity, and I cannot speak again, don’t 
let him try to explain away the reasons that prompted this 
change of story by saying that the defendant omitted some¬ 
thing from its answer and afterwards put it in. We have 
never done a complete handspring here as to the facts in 
this case. 

Get him to explain to you why he originally said that 
this motor was started unexpectedly and without warning 
and with the clutch engaged, and why he now says that the 
motor was started at his direction, and that it started 
smoothly with the clutch disengaged. 

It’s because his is trying to circumvent the testimony 
that he has now learned to be the fact, namely, that this 
clutch was in disrepair as a consequence of the action of his 
own fellows up there in the paving company shop, and 





since lie has been informed as a matter of law that he can’t 
recover on that basis, he has now changed the story 
entirely, to assert another basis of negligence against 
PEPCO. 

716 This man is not without remedy. Admittedly he 
is without remedy against PEPCO. 

Mr. Collins: Your Honor, I submit that is im- 

717 proper argument 

The Court: Yes, I think it is, too, Mr. Boyd. The 
question here is whether the Potomac Electric Company 
is liable or not not whether there is some other remedy, 
which may or may not be. 


Mr. Boyd: I think I have a right to say to the jury who 
was at fault here. 

The Court: Of course you do, but whether or not he has 
some other remedy is beside the point a remedy against 
the paving company.. That hasn’t anything to do with this 
situation. PEPCO is either liable or it isn’t in this case. 

Mr. Boyd: I assume, if Your Honor please, I may say to 
the jury, if somebody else was liable, if it was the paving 
company whose fault caused this accident then PEPCO 
is not liable; if you find that to be the fact then His Honor 
will instruct you that it is your duty to return a verdict 
for the defendant. 


CLOSING ARGUMENT BY PLAINTIFF COUNSEL 
Mr. Collins: 


721 Mr. Collins: And, ladies and gentlemen, talking 
of little inconsistencies, all last week you were told 
that Mr. Miller was negligent in getting up here on top of 
the oarryalL 

Mr. McCrossin says he was negligent Mr. Ruleman 
said he was negligent And, ladies and gentlemen, at the 
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present time that claim of negligence is no longer in the 
case on the part of Mr. Miller. 

Mr. Miller is not now at all charged with negligence. The 
only question now is, was the defendant negligent? 
722 There is a concession now that Mr. Miller wasn’t. 

Mr. Boyd: He stands corrected, if the Court 
please. Maybe we had better come to the bench. 

The Court: We don’t have to. There is no concession 
that he wasn’t, they are simply not urging that he was. 

Mr. Collins: As I understand it, he has now withdrawn 
his claim of contributory negligence. 

The Court: That is true. That doesn’t concede it 
wasn’t, necessarily. It simply follows that they are not 
relying upon that. The defense of the defendant is tha£ 
the defendant was not negligent. 

Mr. Collins: And there is no claim that the plaintiff was. 

The Court: That’s right 

Mr. Collins: That is all I was trying to state, Your 
Honor. 

The Court: I don’t think it was a concession. 

Mr. Collins: Maybe not. Certainly there is no claim now 
that the plaintiff was negligent in getting up on the carry- 
all. So all the talk about the sheaves and whether they were 
in swivels, that hot potato that was dropped so hurriedly, 
all of that is out of it now, there is no question that Mr. 
Miller was negligent in getting up on top of that carryall. 


727 And, ladies and gentlemen, this man, every man, 
has a day in court. Today is his day. When he 
walks out of court after this case is over, he will walk, out, 
and you will never see each other again, but you will re¬ 
member this, as long as this man lives, every day in his 
future life, he will have with him this condition in his right * 
thigh, he will have with him this condition in his left knee, 
of the cartilage, the locking, he will have with him this 
painful condition of his lower left leg; and when you reach 


* 
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your verdict, and when yon are considering how much he 
ought to get compensated for these, I will ask you ladies 
and gentlemen to keep that fact in mind. 

This is the case, one, first, last, and the only time before 
the bar— 

Mr. Boyd: He is now saying that this is the man’s 

728 only remedy. That is the point I want to make clear 
to the jury, he still has another remedy after this 

proceeding is over. 

The Court: I am going to take a scalpel in a moment, 
gentlemen, and take that out of the case so completely that 
there won’t be any doubt in anybody’s mind. 

• ••••••••• 

Jury Charge 

The Court: Ladies and gentlemen—by the way, have any 
of you not yet served in a case? You all have? Who has 
never served on a jury? 

(Four jurors raised their hands.) 

The Court: That helps me a little bit. I will talk more. 
Under our system, you are the sole judges of the facts in 
the case. The court is the judge of the law, and his instruc¬ 
tions to you concerning the law are absolutely binding upon 
you. 

But they are given to you as an aid, simply, to you in 
determining properly and through the approved legal meth¬ 
ods, properly to determine what is the true fact of the 
matter, what is the truth of the matter. That is what you 
are seeking. 

Your task calls for, as mine does, and equally as much so, 
a high degree of objectivity. You have been prop- 

729 erly told by both lawyers in this case, and I repeat it 
to you, and I say it as a matter of law, I instruct you 

in this regard, that you must not allow any prejudice or 
sympathy to affect your judgment in this case or in any 
case you try. 


t* 
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For instance, the fact that the defendant here is a corpo¬ 
ration, the fact that the plaintiff is a wage earner, hasn’t 
anything to do with this case. Really. Nothing whatever 
to do with this case in so far as your determination of how 
this accident happened that occurred, and who was respon¬ 
sible for its occurrence. 

Don’t let yourselves for a moment be guided by emotion 
or influenced by emotion in that regard. 

While I am speaking of that, I think it’s probably appro¬ 
priate now rather than later to say to you that the evidence 
here that Mr. Miller has been compensated either wholly 
or in part, so far as his wage earnings were concerned, for 
the period of time that he was absent from work, partially 
by compensation insurance and partially by payments from 
his employer, have nothing to do with this case, either, in so 
far as its ultimate determination by you is concerned. 

If you should decide that Mr. Miller is entitled to 
a verdict, and entitled to a monetary award, you are 
not to take into account, nor to deduct from that award any 
amount that may have been paid. That is a matter that is 
between Mr. Miller and his employer, and as between Mr. 

Miller, his employer, and the insurance carrier. 

730 There are reasons for that that I won’t go into, 
because perhaps all it might do would be to confuse 
you. Simply take it from me, as a matter of law, that that 
has nothing to do with your deliberations in this case. 

It was admitted in evidence only to show, if you believe, 
as is urged upon you by the defendant, that the fact that 
he was being compensated may have been a reason, or con¬ 
tributing reason, why he didn’t go back to work sooner. 

Contrary to that, of course, are his own statements and 
those of one, or maybe more, of his doctors that he was still 
under care up until the time he-did go back. But it was 
admitted for that reason. 

It was also admitted in so far as the contribution toward 
his income during this period of his disability by the em¬ 
ployer. It is admitted as perhaps tending to show that the 



employer—his employer, that is—admitted responsibility 
for the accident. 

Well, they did that, as a matter of fact, on the witness 
stand, to all practical purposes. According to them the 
so-called defect in the machine was the answer to it That 
is for yon to decide, whether it was or not I will come 
back to that later. 

So I cannot overemphasize the fact that yon must deter* 
mine this case not on the basis that the power com* 

731 pany is a corporation and able to pay. If it is liable, 
it onght to pay. If it isn’t liable, it shonldn’t pay. 

And not on the basis that Mr. Miller is a wage earner and 
he onght to be compensated for what is nndohbtedly a seri¬ 
ous injury. He should be, if the power company is liable; 
he should not be, if the power company isn’t liable. 

The fact that he has received this compensation during 
that period of time has nothing whatever to do with whether 
the power company is liable for this accident or not And 
it has nothing whatever to do with the award you give him 
if you should find at the end of your deliberations that he is 
entitled to an award. 

Now there are general instructions that are applicable in 
all cases, and therefore, of course, in this one. One is that 
the plaintiff in the case has put upon him by law what is 
known as the burden of proof. He alleges the affirmative 
of an issue. He comes into court and says, “I have been 
injured, and John Doe—in this case the Potomac Electric 
Company—is the reason why I have been injured.” 

He has the burden of proving if that is so, because he is 
the one who alleges it. The burden is not upon the de¬ 
fendant 

Now, the burden in a civil case is not established as it 
must be in a criminal case; that is, beyond a reasonable 
doubt Mr. Miller will have sustained his burden if 

732 his evidence, or, rather, if the whole evidence as you 
view it, has the more convincing power in his behalf 

than it does in behalf of the defendant 
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Yon determine whether the burden of proof has been sus¬ 
tained by determining whether or not he has carried, as he 
must, the preponderance of the evidence. 

That is to say—pnt it another way—if, viewing all of the 
evidence adduced both by him and adduced by the defen¬ 
dant, viewing it all, and evaluating it, giving to it the 
weight that you think it should have, if you believe then 
that the evidence preponderates, which means has greater 
convincing force in his direction than in the direction of 
the defendant, then he is entitled to a verdict, and you will 
proceed to consider how much he is entitled to. 

If the evidence in your mind does not so preponderate, if, 
on the other hand, it is weighted in your mind in favor of 
the defendant, or, if it is in balance, as you view it, then 
he fails to sustain the burden of proof. 

In determining whether or not he has sustained the bur¬ 
den of proof, you must evaluate, of course, the testimony of 
everyone who took the witness stand. And at the outset of 
a brief description of that, I say to you that you do not 
gauge the value of testimony by the number of witnesses. 
One witness may be better than a hundred, if you think so. 

If, after having evaluated their testimony the evi- 
733 dence of a single person outweighs in your mind 
the evidence of ten, twenty, fifty other people, then 
that person is the one who convinces you. The others don’t. 

Now, in evaluating the testimony of the witnesses you 
must bring to the foreground your own conscience, your 
own experience in life, your knowledge of men, their 
sources of knowledge, the opportunities for observation on 
the part of the witnesses, the manner and the demeanor on 
the witness stand, did they tell stories that have incon¬ 
sistencies, or are inconsistencies absent; and if there are 
inconsistencies in their stories, are they the kind of incon¬ 
sistencies normally associated with truth, or the kind of 
inconsistencies which could not be normally associated with 
truth. 
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Yon take into account the intelligence, as you think it to 
be, of the witnesses who testified, their motives, interest in 
those things involved within the controversy or its results, 
bias or prejudice or animosity, or friendship on the part of 
a witness to or for or against either of the parties involved 
in the case. 

All these and many, many other factors enter into the 
question of evaluating testimony. It’s the quality of the 
testimony, the value that it has in your minds, not the num¬ 
ber of witnesses. 

And if you believe that anyone testified falsely in respect 
to a matter concerning which he could not reasonably 

734 be mistaken, you may disregard all of his testimony 
or any part of it, as you like. 

In this case, coming down to more specific reference to 
the case itself, the plaintiff, Mr. Miller, sues the defendant, 
the Potomac Electric Power Company, in an action 
grounded upon negligence, an action for damages based 
upon an allegation that the power company was negligent. 

Now, as a matter of law I instruct you that when the 
power company put into this transaction that morning its 
employee, Mr. Ruleman, then it became responsible for the 
conduct of Mr. Ruleman in the transaction of that business 
which was at hand. And therefore, if Mr. Ruleman was 
negligent, his negligence is attributed to Ms employer, the 
power company. 

And so, you determine in this case, ultimately, of course, 
how the accident occurred. You must ask yourselves and 
decide whether it occurred as a result of the negligence 
either in an act of omission or in an act of commission on 
the part of Ruleman, who was assisting Mr. Miller in this 
operation. 

I will define negligence for you, and I will read that to 
you, because I think it would perhaps be a little clearer 
if Ido. 

This is a definition approved by the courts, of negligence, 
and it is a standard by which you will determine this 

735 case. 
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Negligence is the doing of some act which a reason¬ 
ably prndent person would not do, or the failure to do 
something which a reasonably prudent person would do, 
actuated by those considerations which ordinarily regulate 
the conduct of human affairs. 

In other words, it is the failure to use ordinary care. 

Now, negligence is not an absolute term but a relative 
one. By this I mean that in deciding whether there was 
negligence in this case, the conduct in question must be con¬ 
sidered in the light of all the surrounding circumstances as 
shown by the evidence. This rule rests upon the self-evi¬ 
dent fact that a reasonably prudent person will react dif¬ 
ferently to different circumstances. Those circumstances 
enter into and in a sense are a part of the conduct in ques¬ 
tion. An act negligent under one set of conditions might 
not be so under another. Therefore, to arrive at a fair 
standard we ask, “What conduct might reasonably have 
been expected of a person of ordinary prudence under the 
same circumstances ”f 

Our answer to that question gives us the criterion by 
which to determine whether or not the evidence before us 
here proves negligence. 

Inasmuch as the amount of caution used by the ordi¬ 
narily prudent person varies in direct proportion to the 
danger known to be involved in his undertaking, it 
736 follows that in the exercise of ordinary care the 
amount of caution required will vary in accordance 
with the nature of the act and the surrounding circum¬ 
stances. 

To put the matter in another way, the amount of caution 
required by the law increases with the danger that reason¬ 
ably should be apprehended. 

But no presumption of negligence arises from the hap¬ 
pening—the mere happening—of an accident. You’ve got 
to go beyond the fact that the accident happened and ask 
yourselves how it happened, and who was responsible for it 

Now, I have granted some requests for instructions by 
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counsel on both sides, and I will give them to you in sum¬ 
mary. 

If you find in considering the question of the presence or 
absence of negligence that this accident was caused solely 
by a defective clutch, if first you believe that this clutch was 
defective in that the clutch had become stuck, and that that 
was, you believe, so, and that that was the sole cause of this 
accident, there is an end to the matter, because the Potomac 
Electric Power Company was not responsible for the con¬ 
dition of that piece of machinery, it having been just re¬ 
ceived from the Paving Supply Company, which had un¬ 
dertaken to put it in repair. 

I say solely because of such a defective clutch. If you be¬ 
lieve that the clutch was defective, but that Ruleman in the 
exercise of reasonable, ordinary care under the cir- 
737 cumstances surrounding him at the time could have 
stopped this thing sooner, then the negligence would 
be present in spite of the defective conditions of the clutch. 

If you believe that the clutch was defective, and that Rule- 
man did all that he could have done reasonably under the 
circumstances, then you have got the answer, it was the 
clutch, not Ruleman, that caused this accident to occur. 

And if you believe that as soon as Ruleman started this 
motor this accident immediately happened, then your ver¬ 
dict also would have to be for the defendant, unless again 
you find that he started it in a manner contrary to the direc¬ 
tions given to him by Mr. Miller, and in a manner which 
was lacking in due and ordinary care. 

And in that same connection I have granted this instruc¬ 
tion: You are instructed that if Mr. Ruleman in starting 
the tractor was suddenly confronted with an emergency not 
caused by his own fault, then he would not be guilty of 
negligence, if he did what an ordinarily prudent person 
might have done under the same circumstances, even though 
a different course might have been suggested had there 
been time for reflection. Which is simply another way of 
putting what I have already told you. 
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New, should you find that there was negligence on the 
part of Ruleman, therefore negligence on the part of the 
power company defendant, you will proceed to deter- 

738 mine what awards should be given by you to Mr. 
Miller. If you find he is entitled to a verdict, you 

will consider in fixing the amount of the award the elements 
of damages, as follows: 

The reasonable value not exceeding the cost of the ex¬ 
amination, attention and care by his doctors, and the hospi¬ 
tal bill, reasonably required and actually given in the treat¬ 
ment of Mr. Miller. Also, the reasonable value of the time 
lost by Mr. Miller since his injury, while he was unable to 
pursue his occupation. 

In determining these amounts, you consider evidence of 
his earning capacity, his actual earnings prior to the acci¬ 
dent, and the manner in which he ordinarily occupied his 
time before the injury, to find what he was reasonably 
certain to have earned in the time lost had he not been dis¬ 
abled. 

Counsel have mentioned, and I take it that it is conceded 
to be accurate in amount, that the amount of wages involved 
was twenty-three hundred dollars, approximately, is that 
right! 

Mr. Collins: That would be the same if it had been con¬ 
tinued without any increase. 

The Court: Sir! 

Mr. Collins: The twenty-three hundred would be the 
amount if there had been no increase in his wages follow¬ 
ing the injury, but there had been an increase of about $4 
a week plus overtime—but approximately. 

739 The Court: Twenty-three or twenty-four hun¬ 
dred dollars. The jury simply can’t keep in mind 

the minutiae, detail of that character. Twenty-three or 
twenty-four hundred dollars, apparently, roughly, and 
about thirteen hundred, wasn’t it, for other expenses, phy¬ 
sicians and hospital, and so on. 
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- In addition to that yon would also, should you find that 
he is entitled to a verdict, you should award him such sum 
as will reasonably compensate him for the pain and discom¬ 
fort and mental anguish which he suffered, approximately, 
resulting from this injury, and for such pain and discom¬ 
fort and mental anguish as he is reasonably certain to suf¬ 
fer in the future from the same cause. ^ 

Of course, there is no yardstick to measure that, except 
the yardstick of common sense and reason. You have 
heard the testimony in the case both from Mr. Miller and 
from the doctors who were on the stand, and you will 
determine through the exercise of reason, what the proba¬ 
bilities are, so far as his future sufferings are concerned, 
and also fix the value so far as it can ever be measured at 
all in money, for the suffering that he has already been 
caused. 

And as I told you before, and I repeat again, the fact 
that he has received compensation during this period of 
time is out of this case, and I cannot overemphasize that. 

Now, gentlemen, if there is anything you want to sug¬ 
gest to me, I will ask the jurors to step into the corridor 
momentarily. I take it there is. 

740 If you will just step in the corridor. 

(Thereupon, the jury retired from the courtroom.) 

Mr. Collins: Your Honor, I don’t have anything 
in addition to what was discussed in Your Honor’s 
chambers as far as what we have decided on Friday. Your 
Honor made certain rulings as to certain things, and out¬ 
side of that, I am satisfied that Your Honor has given the 
charge consistently with the rulings you made at that time. 

The Court: Mr. Boyd? 

Mr. Boyd: If Your pleases, I am compelled to object 
to the entire tenor of the charge. 

The Court: The entire tenor? 

Mr. Boyd: Tenor of the charge, yes. If Your Honor 
please, it kept emphasizing that if you find he has done 
this, then he should recover, but no place was it clearly 
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stated that if there was no negligence on the part of the 
defendant, that is the end of the case, and they bring in a 
verdict for the defendant, if Yonr Honor please. 

I think the Court over-emphasized a point that was stated 
and restated about, “You do not judge this case by the 
number of witnesses. ,, That is particularly harmful in 
this case, and particularly so in the light of my argument 
that you have Miller on the one hand, and you have this 
wealth of testimony on the other hand. 

741 The number of witnesses may be a factor that the 
jury can take into consideration in deciding where 

the fault lies. It isn’t a compelling one, but it is a thing 
that does influence reasonable persons. 

The Court: I think that is a valid point. 

Mr. Boyd: I am not sure that Your Honor can correct 
it You emphasized it to such a point that it created in 
my mind at least, the impression that Your Honor wanted 
to impress on them that you believed Miller, and the wit¬ 
nesses to the contrary should be disregarded. 

Your Honor made the statement that although the 
PEPCO was not responsible for the defective condition 
of the clutch, nevertheless, if the jury should find that Rule- 
man could have stopped it sooner than he did, then PEPCO 
would be liable. I don’t think that is a correct statement 
of the law, if Your Honor please. The testimony in this 
case was that this man was thrashed numerous times with 
this cable. He testified to the welts that ran down his body 
where he was hit with the cable. 

Now, suppose the jury should find that immediately 
upon the starting of this tractor the plaintiff was hit sev¬ 
eral times, and that he was then hit additional times be¬ 
cause of the failure of Ruleman to stop it sooner than he 
did? Your Honor has instructed the jury that if they 
find that to be the fact, they should award plaintiff a ver¬ 
dict. And yet it may well be true that even though 

742 Ruleman could have stopped it sooner than he did, 
the principal injury was inflicted before he could 

have stopped it 
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If Your Honor please, I don’t think that the evidence is 
such that the Court can instruct the jury that we would 
not be responsible for those injuries that happened imme¬ 
diately upon the starting of the engine, if that was a con¬ 
sequence of the defective clutch. 

The Court: I don’t follow that. Say that again. 

Mr. Boyd: I don’t that Your Honor can charge the jury 
that although we would not be responsible for those in¬ 
juries that were attributable to the defective clutch, but 
that we would be responsible for those injuries that re¬ 
sulted from the thrashing that took place after Buleman 
in the exercise of reasonable care could have cut it off. I 
don’t think that issue can be submitted to the jury, for this 
reason. 

There is no evidence offered in this case as to which 
lashing by the cable caused which damage. 

The Court: Obviously, that is true. 

Mr. Boyd: Well, then, if that be true, I don’t think the 
jury should be told that we would be responsible for those 
lashings that took place after Buleman in the exercise of 
reasonable care could have turned off the motor but failed 
to do so. 

The Court: I think that would be artificial. 

Mr. Boyd: I think it would, too. I don’t think 
743 there is any evidence. 

The Court: I think that if, without any fault on 
his part, or, rather, without negligence on his part, this 
lashing started immediately the motor was turned on, that 
is the end of the matter, and the power company is not 
liable. I don’t see how the jury can decide that the first 
three lashes are the ones that broke his leg, and the next 
six injured his side. 

Mr. Collins: I think, Your Honor, certainly, that if this 
man sustained, as the jury might well find, serious injuries 
after the defendant by the use of ordinary care could have 
avoided it, he certainly is entitled to a verdict for those 
injuries sustained afterwards. 
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The Court: There is no way to determine that. Either 
Euleman acted with reasonable care or he didn’t. 

Mr. Collins: I think Your Honor covered that already 
in your charge. 

The Court: I don’t see how I can divide it in two. What 
else? 

Mr. Boyd: Then Your Honor instructed the jury that 
if the jury should find that Euleman started the tractor 
motor contrary to directions given to him by Miller, and 
without due care, then PEPCO would be liable. I say that 
whether it was contrary to directions given by Miller or 
not has no bearing whatsoever upon the liability of 
PEPCO. 

744 In other words, Miller can’t establish the standard 
of care here by giving instructions. The standard of 
care is a matter for the jury to decide, applying the rea¬ 
sonable man theory. And yet the jury has been led to be¬ 
lieve that if Miller said to start it one way, and Euleman 
started it another, then PEPCO is liable. 

The Court: I think that is probably a valid point, too. 
I know you could say that that can’t be cured, but I still 
would want to try. How do you suggest it be changed? 

Mr. Boyd: I feel strongly, if Your Honor please, that 
it cannot be cured. 

The Court: I know, but what’s the best one could do 
with it? 

Mr. Boyd: While we are talking about the tenor of the 
charge, Your Honor made reference to the testimony of the 
defendant’s witnesses, and you said that’s what they say, 
and Your Honor said if you believe that this was a defec¬ 
tive clutch, and all of it gave me to believe that Your Honor 
didn’t believe such testimony, if Your Honor please. 

I frankly have no suggestions, if Your Honor please, but 
I do feel it is my duty to call those matters to the attention 
of the Court. 

The Court: Call in the jury, Mr. Marshal 

(Thereupon, the jury resumed their places in the jury 
box.) 
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The Court: There are only one or two things that 
I do think I should clear up in case of a misappre¬ 
hension on your part. 

As to one thing I believe I was wrong. I said, for in¬ 
stance, that if you believe that Mr. Ruleman had started 
the motor contrary to the instruction of Mr. Miller, and 
was negligent in so doing, that the defendant is liable. 

That doesn’t necessarily follow. The fact that Mr. 
Miller gave instructions does not automatically mean that 
his instructions were right. If, for instance, the instruc¬ 
tions that Mr. Ruleman said Miller gave him were the 
instructions that Miller did give him, then that would have 
been the cause of this accident, according to Mr. Ruleman, 
because he said that Miller told him to open it wider and 
wider and wider, and when he finally opened it wide, and it 
finally started off, the cable immediately began to lash him. 

So that the instructions of Miller do not necessarily 
mean, or failure to follow the instructions to Mr. Miller 
does not not necessarily result in negligence on the part 
of Mr. Ruleman, by any means. The question really is, 
whether or not Ruleman acted with reasonable care under 
the circumstances that confronted him at the time. 

Again, when I told you that you were to determine the 
quality of the evidence based not upon the number of wit¬ 
nesses but upon the value of the testimony they gave, I 
of course did not mean to exclude the proposition 
746 that the greater number of witnesses may be the 
convincing factor, if you believe that there’s where 
the weight and value and quality of the evidence lies. I 
simply meant, and I hope you understood it, and I believe 
you did, that the number of witnesses is not the controlling 
factor, it is the value you give to the testimony of all the 
witnesses, and out of all of the witnesses, what emerges, 
what is the convincing thing to you. 

If you believe that Mr. Ruleman, acting with rea¬ 
sonable care under the circumstances, started this thing 
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in a proper manner, and this cable immediately began 
to slash and whip Mr. Miller, then there is an absence 
of negligence, because you can’t say that, even assuming 
he didn’t turn it off immediately or as soon, as he might 
have, perhaps, you could not very well say that some blows 
inflicted the real serious damages, and others simply added 
injury to him. You can’t distinguish which blow caused 
what injury. 

So if you find that Mr. Ruleman acted with reasonable 
care, and that as soon as the motor kicked off so did the 
cable kick off, then there again would be an absence of 
negligence. 

Again, as I say, if you find that the plaintiff has not 
sustained his burden, and that there is an absence of negli¬ 
gence, or a failure to establish negligence on the part of 
Mr. Ruleman, then there is a failure to establish negligence 
on the part of the power company, and the verdict, 
747 of course, will be for the power company. 

There is one more thing. When you go to your 
jury room, elect among yourselves, select a foreman. After 
that, proceed with your discussion and consideration of 
the matter with some degree of formality, not too much so, 
because one extreme is as bad as the other, but don’t let 
yourselves get into a situation where most of you are talk¬ 
ing and few of you are listening. 

Conduct it with some degree of formality. Don’t take a 
position at the outset and stick with it, willy-nilly. Listen 
to each other, and consider the case with the point of view 
that any of you may be right You may be wrong and the 
others may be right Listen to each other with the dispo¬ 
sition to be convinced by the views of your fellows. 

I think that is all. You may take the case. 

(The jury retired to the jury room to consider its verdict 
at 3:21 o’clock, p.m., and returned to the courtroom at 5:13 
o’clock, p.m. of the same day, and pronounced its verdict, 
as follows:) 
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The Deputy Clerk: Mr. Foreman, has the jury agreed 
upon its verdict? 

The Foreman: It has, sir. 

The Deputy Clerk: And how do you say? Do you find 
for the plaintiff? 

748 The Foreman: We find for the defendant. 
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QUESTIONS PRESENTED. 

1. Whether evidence that plaintiff had received his full 
basic wages during the period of his claimed disability was 
properly admissible under instructions from the court that 
jury should not consider it in fixing liability or in diminu¬ 
tion of damages, but only to test the plaintiff’s credibility 
that he could not return to work sooner than he did. 

2. Whether it was reversible error to allude to Work¬ 
men’s Compensation during trial where it was necessary 
(1) to explain reason why plaintiff changed his version of 
the accident, and (2) to refute the argument of plaintiff’s 
counsel to the jury that this case was plaintiff’s only oppor¬ 
tunity to recover for his injuries, and (3) to show the pay¬ 
ment of his wages during the period of claimed disability. 

3. Whether the trial court’s instruction that a verdict 
should be returned for the defendant, if they found that the 
machine was started without negligence on its part, was 
correct, since there was no evidence from which the jury 
could find that, if the machine could have been stopped 
sooner, such failure was the cause of the plaintiff’s injuries. 

4. Whether it was error in refusing to instruct the jury 
in the classic elements of last clear chance when there was 
no defense of contributory negligence and when the jury 
was told that they should find for the plaintiff if they found 
any negligence on the part of the defendant proximately 
causing his injuries. 
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COUNTERSTATEMENT OF THE FACTS. 

Plaintiffs statement creates an unreal picture by 
omitting vital testimony and by stating his version as 
though uncontroverted, although overwhelming evidence to 
the contrary was-considered by the jury and found to be 
more credible. A restatement of the case is therefore nec¬ 
essary. ' 
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Plaintiff’s employer, sometimes referred to as the Paving 
Company, was a dealer in bulldozers and related heavy 
equipment. Plaintiff was engaged in the repair shop as a 
mechanic. The Paving Company contracted to sell to the 
defendant, sometimes referred to as PepCo, a large diesel 
tractor and to install thereon a power-control unit owned 
by PepCo which was to be overhauled in the repair shop of 
the Paving Company and put in good working order. (A. 
31, 55-58, 62) 

On the day of the accident plaintiff was sent by his em¬ 
ployer to demonstrate the new diesel tractor and to connect 
it to a heavy piece of earth moving equipment called a 
carry-alL (A. 63, 64) 

The carry-all has large scoops which are opened and 
closed by wire cables connected to winches on the power- 
control unit. These winches are powered by the diesel trac¬ 
tor and are manipulated by clutches attached to the power- 
control unit. When the clutches are in neutral the winches 
do not turn. (A. 65-66, 88) 

After connecting the cables to the winches, plaintiff 
directed the defendant’s employee to start the tractor en¬ 
gine. The starter button and ignition switch on such diesel 
tractors are so far removed from the tractor seat that one 
must stand up and lean full length forward to reach them. 
From such position the operator can not depress the master 
clutch of the tractor. (A. 35, 74, 75, 81, 84, 86, 92, 93, 118, 
123) The engine did not start at first and plaintiff directed 
that the throttle be opened wider. After repeated failures, 
plaintiff directed that the- throttle be opened to its maxi¬ 
mum. When this was done the engine started with a deaf¬ 
ening roar and simultaneously one winch, notwithstanding 
the neutral position of its clutch, began to spin causing vio¬ 
lent movement of the cable. (A. 96-98, 114, 121) As soon 
as defendant’s employee straightened up he observed the 
thrashing cable behind him. He immediately cut off the 
ignition, and as soon as he could reach the seat where such 
action was possible, he depressed the master clutch. (A. 
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98) Plaintiff in the meantime had been strnck several 
times in different parts of his body. 

Mechanics from the Paving Company were immediately 
summoned. They tested the equipment and found the in¬ 
ternal mechanism of one clutch in the control unit to be 
“frozen”. This caused the clutch to be engaged notwith¬ 
standing the neutral position of the lever. (64-66, 88, 116) 

When the plaintiff instituted his suit he had not yet 
learned of the “frozen” clutch. He made no inquiry of his 
fellow employees which would have disclosed this condition. 
(A. 42, 43) The original complaint filed on his behalf al¬ 
leged that defendant’s employee had been guilty of negli¬ 
gence “in starting the engine of said tractor with the clutch 
engaged without notice or warning to the plaintiff”. 
(Supp. A. 1) Plaintiff admitted at the trial that he 
“could have” informed his attorneys of such version. 
(A. 43) 

During the pendency of the suit, depositions were taken 
of fellow employees of the plaintiff. These disclosed the 
existence of the “frozen” clutch, thus pointing the finger of 
responsibility to the Paving Company, plaintiff’s employer, 
who had overhauled the mechanism and worked on the very 
clutch in question. Plaintiff at first denied that he learned 
of the contents of the depositions, but later admitted that 
his attorneys had informed him. (A. 42-44) Thereafter 
plaintiff repudiated his original version of the accident and 
testified at the trial that the engine was started not only 
with notice to him, but at his direction, that the winch was 
not turning, that then the cable was at first wound slowly, 
without incident, and thereafter accelerated causing the in¬ 
jury. (A. 21, 22, 35, 36) He conceded that this version 
would be inconsistent with a “frozen”, that is, an engaged 
clutch. (A. 42) 

The respective contentions of the parties were sub¬ 
mitted to the jury and resolved by that body against the 
plaintiff. 
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SUMMARY OF ARGUMENT. 

L 

(a & b) It was appropriate for the court to admit evidence 
that the plaintiff was receiving his full base salary during 
the entire period that he claimed inability to work and for 
which he claimed reimbursement, under instruction from 
the court that such evidence related not to liability of the 
defendant, nor in diminution of damages, but solely to the 
question whether he could have returned to work sooner as 
conceded by his own doctor. The evidence being properly 
admissible under appropriate instructions, it did not cease 
to be admissible because part of the payment happened to 
come through a compensation insurance carrier. 

Moreover, the prejudice which flows from showing that a 
defendant is covered by liability insurance and therefore 
will not have to pay any judgment rendered by the jury, 
does not arise from evidence that a plaintiff has received 
some benefits for loss of salary alone from a compensation 
insurance carrier. 

(c) There was no error in argument by defense counsel 
that plaintiff was suing PepCo rather than his employer, 
because a larger recovery could thereby be had. 

Initially plaintiff asserted one version of the accident. 
Then depositions were taken which indicated that plain¬ 
tiff’s employer and not the defendant was responsible for 
such version. The contents of the depositions were dis¬ 
closed to plaintiff. He then repudiated his initial version 
of the accident and gave testimony in many respects con¬ 
tradictory thereto. 

Defendant contended that plaintiff’s employer was pri¬ 
marily responsible for the accident. It was therefore 
proper for defendant to argue that plaintiff had abandond 
his initial version when he learned that it implicated his 
employer, since the law did not permit as large a recovery 
against his employer as could be obtained against the de¬ 
fendant. 


A: 
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(d) When counsel for plaintiff in an obvious effort to 
arouse the sympathy of the jury, incorrectly argued that 
the case on trial was the “one, first, last, and the only time 
before the bar”, he cannot complain that counsel for the 
defendant was prompted to object and to correctly point out 
in support of such objection, the indisputable fact that there 
was “another remedy” after the proceeding was over. 
Particularly, cannot the plaintiff complain about a correc¬ 
tion of his own misstatement when the court then, and later, 
informed the jury that other remedies, or lack of them, bore 
not on liability or the extent of damages and should be 
ignored. 

(e) It was also appropriate for defendant to call a rep¬ 
resentative of the employer’s compensation carrier to in¬ 
quire about a statement of the accident given by plaintiff. 

The plaintiff repudiated his initial version of the accident 
and defendant sought evidence to show that the initial ver¬ 
sion had been stated to others and in detail. To this end 
a representative of the employer’s compensation carrier 
was called as a witness. It was in the interest of his own 
company to pin fault on the defendant. He admitted co¬ 
operation with plaintiff’s counsel by furnishing statements 
of witnesses. He admitted his uniform policy of taking 
statements from injured employees. He was asked to pro¬ 
duce the statement taken from the plaintiff. He testified 
that none could be found in the file, that the case had been 
investigated by another agent. 

This was proper examination by defendant. Plaintiff’s 
only complaint is that it referred to compensation insur¬ 
ance. But the jury was properly informed of this through 
other testimony. Moreover, plaintiff made no objection to 
the substance of this testimony. 

(f) Evidence of benefits from the compensation carrier 
were admissible on another ground. Plaintiff claimed reim¬ 
bursement for medical and hospital bills which had in fact 
been paid by the compensation carrier. Defendant offered 
to show such payment on the ground that under the Com- 
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pensation Act the carrier was subrogated to any claim for 
such expenses. The court, erroneously ruling in plaintiff’s 
favor, excluded the evidence. Thus, other properly admis¬ 
sible evidence would have shown the existence of benefits 
from a compensation carrier. 

n. 

Plaintiff charged that he was struck several blows which 
he ascribed to separate causes: (1) alleged negligence of the 
defendant in putting the cable in motion and (2) alleged 
failure of the defendant to stop it sooner. 

Since there was no evidence that the failure to stop the 
machine sooner was the cause of the injuries complained 
of, the trial judge correctly instructed the jury that if they 
found that the cable was put in motion without fault on the 
part of the defendant, then a verdict should be returned in 
its favor. 

m. 

The court committed no error in refusing to charge on 
last clear chance. 

The defense of contributory negligence was withdrawn, 
and the jury was instructed to return a verdict for plaintiff 
if defendant was found to be guilty of any negligence. Now 
plaintiff complains because court did not charge that in ad¬ 
dition to negligence, plaintiff had to prove the other ele¬ 
ments of last clear chance before he could recover. One 
cannot complain that the charge was more favorable than 
he was entitled to. 

There were no facts justifying a charge on last chance. 
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ARGUMENT. 

L 

Evidence That P laintiff Received Full Basic Salary Was 

Properly Admitted. 

(a&b) Plaintiff complains principally to references in 
the testimony and by counsel to the fact that during plain¬ 
tiff’s absence from employment he received his full basic 
salary from his employer and the latter’s compensation in¬ 
surance carrier. 

In support of this point plaintiff cites numerous cases 
dealing with the prejudice which results from a disclosure 
that a defendant is protected by liability insurance. Such 
evidence is held to be usually inadmissible because the jury 
will be motivated to be reckless in awarding damages inas¬ 
much as the defendant will not have to pay the judgment. 
Lyons v. Liberty National Bank, 67 App. D. C. 14, 89 F. 2d 
486. The mere statement of the underlying reason for the 
rule indicates clearly its inapplicability to the case at bar. 
It is inconceivable that knowledge by the jury of the exist¬ 
ence of compensation insurance carried by the Paving Com¬ 
pany would influence the jury to recklessly award judgment 
in favor of PepCo. 

The references in the present case to compensation insur¬ 
ance and related subjects were proper in the circumstances 
in which they were made. The court carefully instructed 
the jury as to their probative purpose, and repeatedly cau¬ 
tioned the jury against attaching any other significance. 
Moreover, the very cases cited by plaintiff dealing with the 
general prohibition against showing liability insurance car¬ 
ried by a defendant, recognize that the rule is subject to 
certain exceptions depending upon developments in the evi¬ 
dence. Thus in Brooke v. Croson, 61 App. D. C. 159, 58 F. 
2d 885, this court said: 

“It is held that such evidence is not relevant to the 
issue of negligence, and can have no effect but to in¬ 
duce a verdict based on the fact that an insurance com- 
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pany, and not the defendant, mnst pay the award. It 
has, however, been held that snch evidence may be ad¬ 
mitted where it is material as tending to establish an 
incidental fact in issne, as for the purpose of showing 
the interest or bias of a witness as agent of an insur¬ 
ance company, but where it is so admitted, the court 
should caution the jury to consider it only for such 
purpose, and not to consider it in regard to defendant’s 
duty or liability to plaintiff.” 

Substantially the same statement was repeated by this 
court in Paces on v. Davis, 62 App. D. C. 146, 65 F. 2d 492, 
where it was held proper to question a witness about his 
connection with the defendant’s insurance company, in or¬ 
der to show the bias or interest of the witness. 

During the trial plaintiff testified that because of his in¬ 
juries he was not able to return to work until the end of 
January 1948 and claimed full damages for loss of all wages 
up to that time. (A. 25) Plaintiff’s own doctor testified 
that, with some discomfort, plaintiff was able to return to 
work prior to that time. In his report of January 8, 1948 
he said that plaintiff was then able to carry on his labors. 
(A. 48,49) In the face of this inconsistency between plain¬ 
tiff and his own doctor as to the time when he could return 
to work, defendant proffered evidence to show that during 
the entire period of plaintiff’s absence, he was receiving 
his full basic wages. It was offered not in diminution of 
damages, but as bearing upon plaintiff’s incentive to return 
to work and thus minimize damages as required by law. 
(A. 10, 27) It was admissible for this purpose. Cordon 
v. Howe Scale Co., 66 Vt. 255,29 A. 253; Dempsey v. B. & 0. 
R. R. Co., 219 Fed. 619. On this limited ground, and with 
careful and repeated instructions from the court, the evi¬ 
dence was admitted. (A. 152,153,159) 

Being admissible for the purpose for which offered, it 
did not cease to be so because in the development of the evi¬ 
dence it incidentally appeared tha£ part of the plaintiff’s 
full basic wages came from his employer’s compensation 



insurance carrier. Moreover, if plaintiff had not misstated 
the facts, it probably would have been unnecessary, at this 
point, at least, to refer to payments from the compensation 
carrier. 

Plaintiff was asked if he had not received during the 
period of his absence, his full basic salary from his em¬ 
ployer. No mention was made of a compensation carrier. 
Plaintiff denied receipt of such salary. In order to develop 
the truth, he was then asked if his denial was based on the 
fact that his salary came not in full from his employer, but 
part from the carrier. He asserted that such was so, but 
then testified that the carrier made its payments to the em¬ 
ployer, to which sums the employer made contribution and 
then made full payment to him—just what he at first de¬ 
nied. (A. 39, 40) 

(c) Somewhat related to this same point is the complaint 
of statements made by defense counsel during argument 
that claim was pressed against defendant, rather than per¬ 
sons admittedly responsible for his injuries, because larger 
recovery was sought. In the circumstances in which made, 
the argument was proper. Its truth was demonstrated by 
the evidence and it explained why plaintiff had repudiated 
his original version of the accident, and espoused an un¬ 
supported version at odds with the physical facts and every 
eye witness on the scene. 

Plaintiffs initial version was stated in the original com¬ 
plaint. There it was alleged that defendant was negligent 
“in starting the engine of said tractor with the clutch en¬ 
gaged, without notice or warning to the plaintiff.” (Supp. 
A. 1) It was repeated in the original pretrial order as 
follows: “An employee of the defendant started the trac¬ 
tor prematurely and without warning, and plaintiff was in¬ 
jured.” (Supp. A. 3) Plaintiff was so positive about 
the occurrence of the accident that the pretrial judge pro¬ 
vided in the pretrial order that “The only issue of fact is 
whether the defendant’s employee started the engine at the 





10 


plaintiff’s direction, or whether he did it on his own initia¬ 
tive”. (Snpp. A. 3) 

When plaintiff instituted his suit he had not yet learned 
of the “frozen” clutch. He made no inquiry of his fellow 
workers which would have disclosed that condition. (A. 42, 
43) During the pendency of the suit, depositions, taken of 
employees of the Paving Company, disclosed the existence 
of the “frozen” clutch. Since the Paving Company had 
agreed to overhaul the power-control unit and since its 
mechanics in its repair shop had worked on the unit and on 
the very clutch involved, the disclosure of the “frozen” 
clutch indicated that plaintiff’s employer and not the de¬ 
fendant was to blame for the accident. Against his em¬ 
ployer, plaintiff’s remedy was limited to the benefits pro¬ 
vided by the Workmen’s Compensation Act. Against Pep- 
Co there was no such restriction. 

Plaintiff a.t first denied that references in the depositions 
to the “frozen” clutch had been disclosed to him, but later 
admitted that his attorneys had informed him. (A. 42-44) 
Then the facts underwent a remarkable change. Whereas 
it was at first claimed that the engine was started “without 
notice or warning”, prompting the pretrial judge to state 
that the single issue was “whether defendant’s employee 
started the engine at plaintiff’s direction”, at the trial 
plaintiff testified that he directed defendant’s employee to 
start the engine. Whereas it was at first claimed that the 
engine was started with the clutch engaged (Supp. A. 1), 
at the trial plaintiff claimed that the clutch was disengaged. 
(A. 42) 

The amended version that the engine was started with 
the clutch disengaged was designed to contradict testimony 
that the clutch was “frozen”. If frozen, the clutch would 
necessarily have been engaged, thus causing the cable to 
wind immediately upon start of the engine. 

It is understandable why plaintiff is unhappy about ref¬ 
erence to the facts which prompted him to change his testi¬ 
mony, but, fortunately for the administration of justice no 
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authority can be found which encourages such careless use 
of the truth by concealing from the jury the monetary con¬ 
siderations which prompt witnesses to change their testi¬ 
mony. 

(d) In making the argument that plaintiff was prompted 
to change his version of the accident in order to pursue a 
more profitable remedy, counsel referred to the remedy 
against the employer which law accorded to the plaintiff. 
Complaint about this reference is now made. Not only does 
it appear to have been proper under the circumstances, but 
the court was careful to instruct the jury that “the ques¬ 
tion here is whether the Potomac Electric Power Company 
is liable or not, not whether there is some other remedy 
which may or may not be.’ ’ (A. 149) 

Immediately thereafter, plaintiff’s counsel, during argu¬ 
ment, in an obvious attempt to play upon the sympathies 
of the jury, incorrectly stated that “this is the case, one, 
first, last, and the only time before the bar—”, thus prompt¬ 
ing defense counsel to object and to correctly state in sup¬ 
port of the objection that the plaintiff still had “another 
remedy”. Again the court instructed the jury that this 
matter was of no consequence to their deliberations. 
(A. 151) 

(e) Somewhat related to this same subject, is the com¬ 
plaint in plaintiff’s brief that the defendant called the wit¬ 
ness Fraser and elicited additional information concerning 
the Workmen’s Compensation Act. (Brief 12) This point 
was freely made while the record in this court was silent as 
to what had occurred in the chambers of the trial judge. 
At defendant’s insistence this occurrence is now covered by 
a supplemental record, from which it will be observed that 
the plaintiff more than the defendant was anxious to inter¬ 
rogate the witness Fraser about his report to the Work¬ 
men’s Compensation Commission. Plaintiff’s counsel even 
indicated that if the witness was not called by the defen¬ 
dant, that the plaintiff would call him as a witness. (Supp. 
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A. 5) The plaintiff's eagerness to have Mr. Fraser’s 
report to the Workmen’s Compensation Commission intro¬ 
duced in evidence is demonstrated by the fact that when the 
proceedings were resumed in court where Mr. Fraser’s tes¬ 
timony was stenographically reported, no objection what¬ 
soever was voiced to the substance of the testimony elicited 
from the witness. (A. 109) In fact when it appeared to 
plaintiff’s counsel that the introduction of the report to the 
Compensation Commission into evidence had been over¬ 
looked, plaintiff’s counsel called this fact to the attention 
of the defense. (A. Ill) The report to the Compensation 
Commission was then offered in evidence, admitted, and 
read to the jury, without objection. (A. Ill) In this court, 
plaintiff complains that admission of such evidence was 
highly irregular. 

(f) Not only did the court charge as to the effect of evi¬ 
dence as to compensation insurance, and carefully enjoin the 
jury against attaching any other significance to such evi¬ 
dence, but the rulings by the court on one phase of this ques¬ 
tion were far more favorable than plaintiff was by law 
entitled. 

Defendant had a clear legal right to show that the medi¬ 
cal and hospital expenses, claimed by plaintiff, were in fact 
paid by the compensation carrier, which thereby acquired, 
by operation of statute, a subrogated cause of action 
against the defendant for reimbursement, enforceable in its 
own name and to the exclusion of all others, and in which 
plaintiff had no interest, nominal or otherwise. The acqui¬ 
sition by the carrier of this exclusive right, resulted in a 
corresponding deprivation of any right in plaintiff to ob¬ 
tain recovery for the same expenses. When plaintiff sought 
such recovery, the court, as requested by defendant, should 
have permitted the defendant to show that the carrier, not 
the plaintiff, had paid these expenses. The court held oth¬ 
erwise, thus erroneously excluding reference to payment 
of medical benefits by the compensation insurance carrier. 
(A. 17-19,26) 

Plaintiff’s attorney in an effort to conceal from the jury 
that the compensation carrier and not his client had paid 





the medical and hospital bills, asked if he could not exhibit 
to the jnry copies of the bills in lien of the originals. On 
the copies all showing that they had been addressed to and 
paid by the carrier had been deleted. Defendant objected 
to this deceptive device and nrged npon the court that such 
payment by the carrier worked a statutory subrogation to 
it, for which the carrier was already making demand. Al- 
though the court did not permit the use of altered copies of 
the bills, plaintiff was permitted to testify in a manner 
suggesting that he paid them or at least incurred the debts 
thereby represented, and defendant was not permitted to 
show otherwise. (A. 17-19, 26) 

This ruling excluded reference to payment of medical 
benefits by the carrier which was properly admissible to 
show that the carrier and not the plaintiff would be en¬ 
titled to reimbursement. 

In support of his objection to this proffered evidence, 
plaintiff’s counsel argued in the lower court that subroga¬ 
tion to the employer or insurance carrier occurred only 
when there had been an award by the Deputy Commis¬ 
sioner, which admittedly had not taken place. Plaintiff 
relied upon Sec. 933(b) of Title 33 TJ. S. C. which provides : 

“Acceptance of such compensation under an award 
in a compensation order filed by the deputy commis¬ 
sioner shall operate as an assignment to the employer 
of all right of the person entitled to compensation to 
recover damages against such third person.” 

From this section it was argued by plaintiff that since 
there had been no award, there was no subrogation, and 
that plaintiff was free to bring the suit in his own name. 
Defendant argued, without success, that medical payments 
by the employer work a statutory subrogation as to them 
irrespective of an award. This is borne out by Sec. 907(d) 
which provides: 

“The liability of an employer for medical treatment 
as provided in this section shall not be affected by the 
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fact that his employee was injured through the fault 
or negligence of a third party, not in the same employ, 
unless and until notice of election to sue has been given 
as required by section 933(a) or suit has been brought 
against such third party without the giving of such 
notice. The employer shall, however, have a cause of 
action against such third party to recover any amounts 
paid by him for such medical treatment in like manner 
as provided in section 933(b) of this chapter.’’ 

This language clearly provides for subrogation to the ex¬ 
tent of medical expenses incurred on employee’s behalf, 
even in those cases where, as here, no award was made. 
This necessarily follows inasmuch as the section specifically 
provides for subrogation as to medical expenses in cases 
where the employee either files an election to sue or brings 
suit. Since suit by an employee may be instituted only 
where, as here, there has been no award, reference in Sec. 
907(d) to subrogation for medical expenses in instances 
where the employee brings suit, clearly contemplates subro¬ 
gation for medical expenses paid without an award. 

Where subrogation under this statute is effected, the in¬ 
jured employee has no right to recover as to the items sub¬ 
rogated. Such right is exclusively vested in the subrogee, 
and the injured employee is not a necessary or proper party 
to a suit to enforce any such subrogated claim. Moore et 
al. v. Hechinger, 75 U. S. App. D. C. 391,127 F. 2d 746. 

It thus follows that in addition to the other grounds upon 
which evidence of benefits from the compensation carrier 
was properly admissible, the defendant had a legal right to 
show that the medical expenses had been paid by and sub¬ 
rogated to the compensation carrier. The exclusion of this 
evidence favored plaintiff beyond his right. His claim that 
he was gravely prejudiced is without merit in law or fact. 


> 
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XL 

In the Absence of Evidence, Court Properly Ruled That 
Jury Could Not Speculate as to Which Blow Caused 
What Injury. 

Plaintiff urged that defendant was guilty of negligence 
in respect of several acts committed at briefly different in¬ 
tervals. Specifically, he urged, among other things, that 
defendant was negligent in the way the cable was set in 
violent motion causing it to whip him and that defendant 
was guilty of other acts of negligence in failing to shut off 
the machinery sooner than was done. Plaintiff testified 
that several blows were struck on different parts of his 
body causing injuries varying from welts on his side to a 
severely broken leg. No effort was made to show whether 
the early or late blows inflicted the broken leg. In fact, no 
showing was made as to what act caused which blow, or 
which blow caused what injury. Under such state of the 
evidence the court charged the jury that because of this 
deficiency in plaintiff’s proof, no verdict could be returned 
on his behalf if the jury should find that the cable began to 
whip plaintiff through no fault on the part of the defendant. 

Plaintiff complains bitterly that defendant should not be 
exonerated if the jury should find that its agent was guilty 
of negligence in failing to turn off the machinery sooner 
than he did. It is now argued that if the defendant was 
guilty of any negligence, plaintiff should recover. But such 
argument misses the point. Not only must plaintiff prove 
negligence but, if the jury is to assess damages in his favor, 
he must present evidence from which the jury may deter¬ 
mine what injury resulted therefrom. Where evidence 
showed defendant might have been responsible for some 
blows and not others, it is not enough for plaintiff to show 
that after receipt of all blows he was found to have certain 
injuries. 

Plaintiff argues that hardship will befall him if he cannot 
separate by evidence the injury resulting from defendant’s 
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fault and that resulting from other causes, hut it is equally 
onerous to impose on defendant responsibility for injuries 
which were not its fault. Since the burden is on the plain¬ 
tiff to prove his damages, his inability to do so must result 
in his disadvantage. Speaking of the burden which must 
be carried by a plaintiff in establishing negligence, it has 
uniformly been held that evidence which is equally con¬ 
sistent with fault as with the lack of it, proves nothing and 
plaintiff must fail. Gwnrmig v. Cooley, 281 TJ. S. 90, 94. 

There is no reason for the application of a different rule 
in regard to the question of damages. In a case presenting 
the identical problem here involved, this court held that the 
evidence failed to make out a case for the plaintiff. Kasmer 
v. Sternal, 83 U. S. App. 50,165 F. 2d 624. There suit was 
brought against a dentist for alleged malpractice causing 
a cancer on plaintiff’s tongue. Plaintiff recovered below. 
. This court, after reviewing the evidence relating to causa¬ 
tion, held that it was insufficient to go to the jury and that 
a verdict should have been directed for defendant. In its 
opinion this court declared: 

“When such evidence goes only so far as to show 
that the cancer might have resulted from any one of 
several causes, for only one of which defendant may be 
responsible, it fails to make out a case. • • •» 

“ • • • In such a case a jury may not speculate, and 
this is true even if it were shown that what defendant 
did might or might not have caused the cancer, for in 
such case the vital question -would still be left wholly in 
the realm of conjecture. * * *” 

In Ewing v. Goode, (Cir. Ct. S. D. Ohio W. D. 1897) 78 F. 
442, it was said: 

“Again, when the burden of proof is on the plaintiff 
to show that the injury was negligently caused by de¬ 
fendant, it is not enough to show the injury, together 
with the expert opinion that it might have occurred 
from negligence and many other causes. Such evidence 
has no tendency to show that negligence did cause the 
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injury. When a plaintiff produces evidence that is con¬ 
sistent with an hypothesis that the defendant is not 
negligent, and also with one that he is, his proof tends 
to establish neither.” 


Merriam v. Hamilton, 64 Or. 476,130 P. 406 (1913), was 
an action against a physician to recover damages for mal¬ 
practice. The Oregon Court held that the lower court 
erred in denying the defendant’s request to instruct the 
jury that: 

“Where there are two or more possible causes of an 
injury for one or more of which the defendant is not re¬ 
sponsible, the plaintiff, in order to recover, must show 
by evidence that the injury was wholly or partly the 
result of that cause which would render the defendant 
liable. If the evidence in the case leaves it just as 
probable that the injury was the result of one cause as 
much as the other, the plaintiff cannot recover.” 

Eisentrager v. Great Northern R. Co., 178 Iowa 713,160 
N. W. 311, LRA 1917B 1245 (1916), was an action by a 
pedestrian to recover damages for injuries caused by a fall 
on ice along defendant’s track which plaintiff contended 
had been caused by discharges of water from defendant’s 
engines. The court said: 

“The utmost appellant has done is to show it is pos¬ 
sible that defendant was guilty as charged. He has 
nothing that excludes the equal possibility that at least 
one other cause for which defendant is not responsible 
may have been the cause of the injury. 

“We agree, of course, that when facts and circum¬ 
stances are such that reasonable men, unaffected by 
bias or prejudice, may disagree as to the inference or 
conclusion to be drawn from them, there is a case for a 
jury. But it is one thing to have a state of facts from 
which differing conclusions may reasonably be drawn. 
Quite another, to hold that one who has the burden by 
showing that a theory which sustains him is a possible 
one, if it also appears that a theory upon which his ad¬ 
versary would not be liable is just as possible.” 
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Judgment based on directed verdict for defendant was 
therefore affirmed. 

Lippold v. Kidd, 126 Or. 160, 269 P. 210, 59 A. L. R. 875 
(1928), was an action against a physician to recover dam¬ 
ages for alleged negligence in failing to discover a steel 
sliver in plaintiff’s eye and in failing to remove it. The 
court held that there was no proof as to whether the orig¬ 
inal entry of the sliver of steel was the cause of the neces¬ 
sity for the later removal of the eye or whether the cause 
was defendant’s negligence as asserted. The court held 
that mere negligence on the part of defendant was not 
enough to render him liable, but that plaintiff must prove 
that negligence to be the proximate cause of the injury. 
Therefore, in reversing a judgment for plaintiff and order¬ 
ing entry of a judgment for defendant, the court declared: 

“As we have said before, certainty is not required; 
probability will suffice. In our present case, if the de¬ 
fendant is not in fact responsible for the unfortunate 
result, it would be equally unfortunate to hold him to 
account. Difficulty in establishing a fact should not 
prompt a court to dispense with proof and impose a lia¬ 
bility upon one who did not inflict the injury.” 

A. T. & S. F. Ry. Co. v. Toops, 281U. S. 351, 50 S. Ct. 281 
(1930), was an action under the Federal Employers’ Lia¬ 
bility Act to recover damages for the death of plaintiff’s 
intestate which was alleged to have been caused by defen¬ 
dant’s negligence. The court declared (pp. 354-355): 

“But proof of negligence alone does not entitle the 
plaintiff to recover under the Federal Employers’ Lia¬ 
bility Act. The negligence complained of must be the 
cause of the injury. The jury may not be permitted to 
speculate as to its cause and the case must be with¬ 
drawn from its consideration unless there is evidence 
from which the inference may reasonably be drawn 
that the injury suffered was caused by the negligent 
act of the employer.” 
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Pointing out the evidence -alleged to support the finding 
of causation, the court declared (p. 357): 

i 1 If allowed to sustain the verdict it would remove 
trial by jury from the realm of probability, based on 
evidence, to that of surmise, and conjecture.” 

N. W. Pacific R. Co. v. Bobo, 290 U. S. 499 (1934), was an 
action to recover damages for death under the Federal Em¬ 
ployers ’ Liability Act. Decedent, a bridge tender, was 
found in the stream under the bridge two weeks after he dis¬ 
appeared. Plaintiff’s theory was that defendant negli¬ 
gently guarded steps on the bridge and negligently allowed 
the steps to become wet and slick, so that decedent slipped 
thereon and fell into the stream below. The Supreme Court 
held that a verdict should have been directed for defendant. 
It was there said (pp. 502-503): 

“Our decisions clearly show that ‘proof of negli¬ 
gence alone does not entitle the plaintiff to recover un¬ 
der the Federal Employers’ Liability Act. The negli¬ 
gence complained of must be the cause of the injury. 
The jury may not be permitted to speculate as to its 
cause and the case must be withdrawn from its consid¬ 
eration unless there is evidence from which the infer¬ 
ence may reasonably be drawn that the injury suffered 
was caused by the negligent act of the employer’ 
[Citations omitted] 

“If petitioner was negligent in respect of the stair¬ 
way and platform, there is nothing whatsoever to show 
that this was the proximate cause of the unfortunate 
death. So to conclude would be pure speculation; and 
for reasons heretofore sufficiently elaborated, judg¬ 
ments based upon verdicts so arrived at cannot be per¬ 
mitted to stand.” 

In New York Life Ins. Co. v. Doerksen, (C. C. A. 10th 
1935) 75 F. 2d 96, plaintiff sought to recover double indem¬ 
nity under a life insurance contract which provided for such 
when death resulted “directly and independently of all 
other causes from bodily injury effected solely through ex- 
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ternal, violent and accidental cause.” Defendant contended 
that decedent died of a heart attack, while plaintiff’s theory 
was that his death was caused by head injuries received in 
an auto accident. After reviewing the evidence and on the 
express assumption that the facts were consistent with 
plaintiff’s theory, the court declared (p. 99): 

“But it is not enough that under the facts liability 
might exist; if a different conclusion may as reason¬ 
ably be drawn from the facts, then the jury may not 
guess as between equally probable causes.” 

The instruction complained of in the case at bar did no 
more than apply the principle expressed by this court in 
the recent opinion of Kasmer v. Sternal, that “when such 
evidence goes only so far as to show that the [injury] might 
have resulted from any one of several causes, for only one 
of which defendant may be responsible, it fails to make out 
a case”. 

m. 

No Error in Refusing to Charge on Doctrine of Last 

Clear Chance. 

Plaintiff argues that after the cable started to whip, the 
defendant negligently delayed in turning the machinery off, 
and that on such facts the court should have charged as to 
the doctrine of last clear chance. 

Whether or not the plaintiff established facts justifying 
a charge on last clear chance is of no consequence. The 
point is moot. It need not be decided. The subject was 
covered by a charge far more favorable to the plaintiff 
than any charge embracing the usual elements of last dear 
chance. Plaintiff’s present argument reduces itself to the 
absurd contention that he should secure a reversal because 
the court, with the consent of the defendant, made the plain¬ 
tiff’s burden easier than that imposed by the doctrine of 
last clear chance. 


I 
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In an effort to simplify the issues to be presented to the 
jury, defendant withdrew its request for an instruction on 
the effect of contributory negligence, and consented to a 
submission of the case to the jury on an instruction that if 
defendant was guilty of any negligence, the verdict should 
be for the plaintiff. (A. 138-141) The plaintiff could not 
ask for a more favorable charge. With such concession by 
defendant, plaintiff was entitled to recover notwithstand¬ 
ing negligence on his own part. 

The doctrine of last clear chance contains several ele¬ 
ments. Before plaintiff may recover under the doctrine, he 
must establish all of the elements. Landfair v. Capital 
Transit Co., 83 U. S. App. D. C. 60, 62,165 F. 2d 255. Neg¬ 
ligence on the part of the defendant is only one of the ele¬ 
ments. Jackson v. Capital Transit Co., 69 App. D. C. 147, 
99 F. 2d 380; Stewart v. Capital Transit Co., 70 App. D. C. 
346,108 F. 2d 1. In the case at bar the jury was instructed 
that the verdict should be for the plaintiff if that one ele¬ 
ment was found to exist. Now plaintiff complains because 
the jury was not told that in addition to negligence, the 
plaintiff could only recover if he proved the other elements 
of the doctrine of last clear chance. 

A litigant cannot be heard to complain because the court’s 
instruction is more favorable to him than is his right. Only 
prejudicial error is reversible. Buie 61, Federal Buies of 
Civil Procedure, 28 IT. S. C. A. p. 326; Adams v. Capital 
Transit Co., 81 App. D. C. 78,154 F. 2d 859. 

But plaintiff in his brief argues that the jury was entitled 
to a charge on last clear chance because the defendant 
“filled the jurors’ minds” with ideas of contributory negli- 
* genee. (Brief 13, 14) The plaintiff should not be so un¬ 
complimentary of the size of the jury mind. Only one ques¬ 
tion by defendant dealing with plaintiff’s negligence is 
cited by plaintiff. (A. 68) Although plaintiff argues in his 
brief that the witness Buleman was called by defendant to 
say that plaintiff should not have been where he was stand¬ 
ing when injured (Brief 13), the very portions of the record 
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cited by plaintiff (A. 106,107), demonstrate that the ques¬ 
tions relating to this were asked by plaintiff’s counsel, and 
by the court in elaboration thereof. Defendant asked no 
such questions of Ruleman. In this regard plaintiff com¬ 
plains about his own conduct. 

Although plaintiff now contends that defendant empha¬ 
sized contributory negligence throughout the trial, he then 
contended that defendant had waived the defense of con¬ 
tributory negligence by failure to refer to it in the opening 
statement. (A. 139) 

Plaintiff’s counsel took full advantage of defendant’s 
withdrawal of the defense of contributory negligence and 
argued with great force to the jury that the defense of con¬ 
tributory negligence “is now completely abandoned” (A. 
142); that “the only question now is, was the defendant 
negligent?” (A. 150); that “if you find that [plaintiff] 
was injured as a result of the negligence of the employee of 
the Potomac Electric Power Company, then the only other 
question will be how much should you award Mr. Miller 
• * (A. 141) 

The court further informed the jury that defendant had 
“withdrawn his claim of contributory negligence”; “was 
not relying upon that”; that “there is no claim that plain¬ 
tiff was” negligent; that the “defense of the defendant is 
that the defendant was not negligent”. (A. 150) 

Since last clear chance is designed to avoid the effect of 
contributory negligence, Capital Transit Co. v. Smattioood, 
82 U. S. App. D. C. 228,230,162 F. 2d 14, there was no point 
in charging on the doctrine, when contributory negligence 
was withdrawn. 

The court charged the jury that they were only to deter¬ 
mine whether defendant was negligent (A. 155) Speaking 
to the jury, the court said: “Now, should you find that 
there was negligence on the part of Ruleman (defendant’s 
employee), therefore negligence on the part of the power 
company defendant, you will proceed to determine what 
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awards should be given by you to Mr. Miller. ’ ’ (A. 158) 
The plaintiff so argued to the jury. (141,150) 

Moreover, there were no facts justifying a charge on last 
clear chance, as the trial court stated. (A. 135) 

Plaintiff asserts that depression of the master clutch 
pedal which was near the feet of defendant’s employee 
would have stopped the machinery sooner than turning the 
ignition key as was first done. But plaintiff ignores the 
uncontroverted evidence that in order to start the engine, 
as defendant’s employee was doing, it was necessary to 
stand up to reach the ignition key, and that from such posi¬ 
tion one cannot depress the master clutch pedaL (A. 74, 75, 
81, 84, 86, 92, 93,118,123) Such was the testimony of the 
plaintiff (A. 35). Being nearer to the ignition key, defen¬ 
dant’s employee, in the emergency, chose to turn it off, and 
then, as quickly as he could get into the seat, he depressed 
the master clutch pedaL (A. 98) Several of the witnesses 
testified that use of the ignition key would stop the ma¬ 
chinery as quickly as use of the master clutch. (A. 122, 
125) Whatever may be the fact, plaintiff’s argument that 
the clutch should have been depressed because it would 
have stopped the machinery sooner, ignores the uncontro¬ 
verted fact that defendant’s employee was not in position 
where he could use the dutch. 

Furthermore, it has been frequently stated by this court 
that the doctrine is not applicable if the emergency is so 
sudden that there is no time to avoid the acddent, for the 
defendant is not required to act instantaneously. Dean v. 
Century Motors, Inc., 81 U. S. App. D. C. 9,154 F. 2d 201; 
Landfazr v. Capital Transit Company, 83 U. S. App. D. C. 
60, 165 F. 2d 255. By plaintiff’s own admission the acci¬ 
dent was sudden. He testified: “I hollered for him to shut 
it off, and then all at once I was gone ”. (A. 22) Such was 
the testimony of other witnesses. (A. 98,114,155,121) 
Plaintiff’s evidence failed to meet another requirement 
of the doctrine. 
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As so often held by this court, the doctrine presupposes 
a perilous situation existing or created through the negli¬ 
gence of both the plaintiff and the defendant, with subse¬ 
quent opportunity on the part of the defendant alone to 
avoid the accident and negligent failure to do so. Dean v. 
Century Motors, 81 JJ. S. App. D. C. 9,154 F. 2d 201; Lcund- 
fair v. Capital Transit Co., 83 U. S. App. D. C. 60,165 F. 2d 
255. There was no evidence in the case at bar that any neg¬ 
ligent act of defendant was responsible for plaintiff’s initial 
perilous situation. 

CONCLUSION. 

Plaintiff’s appeal is without merit. The judgment below 
should therefore be affirmed. 

Respectfully submitted, 

H. W. Kbtj.y, 

Howaed Boyd, 

Paul E. Connolly, 

Attorneys for Appellee, 

810 Colorado Building, 
Washington 5, D. C. 
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SUPPLEMENTARY APPENDIX. 


IN THE DISTRICT COURT OP THE UNITED • STATES 
FOR THE DISTRICT OF COLUMBIA 

Civil Action No. 1377-48 

Hugh 1030 Girard Street, N. E., Washington, D. C., 

Plaintiff, 

v. 

Potomac Electric Power Company, a corporation, 10th and 
E Streets, N. W., Washington, D. C., Defendant. 

Complaint for Personal Injuries. 

1. The claim for relief herein by the plaintiff against the 
defendant is in excess of $3,000 and within the jurisdiction 
of this Court. 

2. On, to wit, the 9th day of May, 1947,. the plaintiff, 
Hugh Miller, while employed by the Paving Supply and 
Equipment Company, Washington, D. C., was engaged in 
connecting a pan to a tractor for the defendant herein, pur¬ 
suant to a contractual agreement between the Paving Sup¬ 
ply and Equipment Company and the defendant corpora¬ 
tion, which tractor was on the property of the defendant on 
Benning Road, N. E., Washington, D. C. While so engaged, 
the plaintiff was injured by the negligence of the defen¬ 
dant’s agent, employee, or servant in starting the engine of 
said tractor with the dutch engaged, without notice or 
warning to plaintiff, causing certain cables to start wind¬ 
ing and to become tightly wrapped around the plaintiff. 

3. As a result of the negligence of the defendant’s agent, 
employee, or servant aforesaid, the plaintiff suffered a 
compound fracture of both bones of the left leg and perma¬ 
nent injury to his left knee; a severe contusion of the mus¬ 
cles of the right thigh; a severe contusion of the right chest; 






injury to his back and right side; permanent injury to his 
head resulting in severe and frequent headaches; abrasions 
and contusions to his right arm; he also suffered severe and 
permanent injury to his nervous and mental system; and he 
was otherwise severely and permanently injured. 

The injury to plaintiff’s left leg aforesaid has resulted in 
a permanent shortening thereof, causing a decided limp. It 
also has necessitated his constantly wearing a brace on said 
leg, which brace plaintiff will have to continue wearing in 
the future. Since the injuries aforesaid, his left knee fre¬ 
quently buckles and gives way under plaintiff. 

By reason of these injuries the plaintiff has suffered, 
and still suffers, great physical and mental pain, and said 
injuries aforesaid have resulted in permanent impairment 
of the defendant’s health; his ability to work, and his earn¬ 
ing ability. 

As a result of these injuries plaintiff was unable to en¬ 
gage in his usual employment for a long period of time and 
incurred great expense for medical attention and hospital¬ 
ization, and in future will be compelled to expend further 
sums for like treatment. 

Wherefore, Plaintiff demands judgment against the de¬ 
fendant in the sum of One Hundred Thousand ($100,000.00) 
Dollars. 

Mi c hael J. Tja tv w 
Columbian Building 
Denote Collins 
Shoreham Building 
Attorneys for Plaintiff 

Jury Demand. 

Plaintiff demands a trial by jury. 


Dennis Collins 
Attorney for Plaintiff 
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DISTRICT COURT OP THE UNITED STATES FOR THE 
DISTRICT OP COLUMBIA 

Civil Action No. 1377-48 
Miller, Plaintiff, 
v. 

P. E. P. Co., Defendant. 

Pretrial Proceedings. 

Statement op Nature of the Case. 

O Action for personal injuries. 

Plaintiff was an employee of the Paving Supply and 
Equipment Co. which was doing certain work for the de¬ 
fendant Plaintiff claims that he was engaged in connecting 
a bucket to defendant’s tractor. An employee of defendant 
started the tractor prematurely and without warning and 
plaintiff was injured. 

Defendant claims that the plaintiff was demonstrating 
the appartns to defendant’s employee and that the defen¬ 
dant’s employee started the engine at the direction of the 
plaintiff. Defendant denies negligence. 

The only issue of fact is whether defendant’s employee 
started the engine at the plaintiff’s direction or whether he 
did^t on his own initiative. 

Defendant claims that plaintiff has received and accepted 
workmen’s compensation and therefore is barred from 
maintaining this action, and that this action may be main¬ 
tained only by his employer or insurance carrier, if at alL 

Plaintiff claims continuing injury to his left leg which 
will require an operation. Plaintiff further claims perma¬ 
nent injuries to his right leg. He also claims shortening of 
the left leg. Plaintiff claims permanent injury to his chest 
and lesser temporary injuries. Plaintiff also claims per¬ 
manent injury to his nervous system. 
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Plaintiff claims loss of earnings of about $2300.00 at the 
rate of $66.00 a week for 37 weeks; medical expenses 
amount to $1015.00; transportation $175.00. 

Stipulations: By agreement of counsel for the respec¬ 
tive parties, present in Court, it is ordered that tbe subse¬ 
quent course of this action shall be governed by the follow¬ 
ing stipulations unless modified by the Court to prevent 
manifest injustice: 

Defendant is to have a medical examination of the plain¬ 
tiff. 

It is stipulated that hospital records and x-ray photo¬ 
graphs may be admitted in evidence without formal proof 
subject to objection as to relevancy and competency. 

It is stipulated that the photographs which are being 
marked may be admitted in evidence without formal proof 
and enlargements of those photographs may be so admitted. 

(Note: Amended by Order of Apl 28/49) 

Dated March 25,1949. 

Holtzopp, 

Pretrial Justice. 

Remarks of Pretrial Justice for consideration of Trial 
Justice: 

Attorneys authorized to act: 

Dennis Collins, 

Attorney for Plaintiff. 

H. W. Kelly, 

Attorney for Defendant. 
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IK THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Civil Action No. 1377-48 
Hugh Miller, Plaintiff , 
v. 

Potomac Electric Power Company, Defendant. 

Stipulation Regarding Record on Appeal. 

It is stipulated and agreed by and between the parties to 
the above-entitled cause, through their counsel below 
named, that certain proceedings were had during the trial 
of the case which are set out in paragraph 1 below; that an 
account thereof and certain matter referred to in para¬ 
graphs 2 and 3, shall be included in the record on appeal; 
and that this court shall certify and transmit a supplemen¬ 
tal record to the Court of Appeals, including this stipula¬ 
tion and the document hereto attached. 

1. The witness, William L. Brown, Jr., in answer to a 
question whether he had a statement from the plaintiff, tes¬ 
tified that he had no such statement from the plaintiff, but 
had a so-called *‘Employer’s First Report” to the Compen¬ 
sation Commission. This report was not then produced by 
the witness or examined by counsel for either side. As the 
witness was leaving the stand, the Judge asked that the re¬ 
port be left with him for examination, which was done. At 
the luncheon recess which followed, the Judge, after ex¬ 
amination of the report, summoned all counsel to his cham¬ 
bers and there followed a conference which was not steno- 
graphically reported. 

The Court called this report to the attention of counsel 
who inspected same. It was as a result of the foregoing 
that Hugh Erskine Fraser, secretary and treasurer of plain¬ 
tiff^ employer, was called as witness. Counsel for plain¬ 
tiff indicated at the foregoing conference that he would 
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like to interrogate Fraser as to the sonrce of the informa¬ 
tion contained in the “Employer’s First Report” signed 
by him. 

When the proceedings were resnmed in court following 
the conference in chambers, Mr. Fraser was called by the 
defendant as a witness and gave the testimony appearing 
in the record. 

2. The original complaint. 

3. The original pretrial order. 

Hogan & Habtson 

By Howabd Boyd 

Paul, R. Connolly 

Attorneys for Defendant 
810 Colorado Building 
Washington, D. C. 

Dennis Collins 
Attorney for Plaintiff 
930 Shoreham Building 
Washington, D. C. 
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Employer’s First Report to Deputy Commissioner of 
Accident and Occupational Disease 

Employer’s name: Paving Supply and Equipment Com¬ 
pany 

Office address: 10th and Girard Streets, Washington, D. C. 
Nature of Business: Sale and service of contractors’ 
equipment 

Insurance carrier: Standard Accident Insurance Company 
When was carrier notified? 5/13/47 
Full name of injured person: Hugh Miller 
Address: Street and No. 1030 Girard Street, Northeast 
City or town: Washington, D. C. 

Sex: Male 
Age: 49 

Speaks English: Yes 

Injured person’s regular occupation: Mechanic 
Was he injured in regular occupation: Yes. 

Wage, or average earnings per hour: $1,125 
Working days per week: Five 
Length of service in occupation: Seven years 
Full wage paid for day of injury: Yes 
Place where injury occurred: At the Pe nning plant of Po¬ 
tomac Electric Power Company 
Name of the foreman or supervisor: C. D. McCrossin 
Date of accident or first illness: May 9, 1947 
Last day worked: May 9, 1947 

When did you or your foreman first have knowledge of 
the injury: Immediately by telephone 
Describe in full how alleged accident occurred, or how em¬ 
ployee was exposed to alleged hazard: While working 
on a tractor, the cable broke and hit him. 

Machine, tool, or other thing in connection with which acci¬ 
dent or disease occurred: Cable 
Nature of injury or occupational disease: Left leg broken 
in several places, and numerous bruises 
Was member or part of member lost: No 
Will injury probably result in serious head or facial injury: 
No 


Did injury cause loss, of time: Yes 

If yes, on what date:. Indefinitely 

Has injured person returned to work: No 

Did yon provide for authorized medical attention: Yes 

When: May 9,1947 

Physician: F. E. Gantz 

Address: Farragnt Clinic 

Address of hospital: 1711 New York Ave. 

Firm name: Paving Supply and Equipment Company 

(signed) Hugh Erskine Fraser 


Date: May 13, 1947 






>s.\ 

















